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PREFACE TO THE CONFERENCE

Clarence Davis'
The following materials represent the Proceedings of the Conference on African-Americans and the Right to Self-Determination,
held at Hamline University School of Law of May 14, 1993. The
conference was sponsored jointly by the Hamline University School
of Law and the International Human Rights Association of American
Minorities (IHRAAM). 2 Co-sponsors included a number of concerned
local, national and international human rights organizations, professional legal associations, and academic organizations.'
This conference marked an historic initiative in exploring the
rights and equal status needs of African-Americans. Historically, the
rights of African-Americans in the United States have been discussed
almost entirely in terms of United States constitutional law (U.S.
civil rights), rather than in the broader international legal framework
of human and collective rights. However, important recent developments and perspectives raise new questions. In September 1992, the
United States ratified the International Covenant on Civil and Political Rights developed under the auspices of the United Nations.4 This
covenant protects the right to self-determination, 5 the right to nondiscrimination, the right to remedy, and the rights of minorities. Yet,
in that same month, Human Rights Monitor, a Swiss-based publication of the International Service for Human Rights, revealed that

1. Mr. Davis is a human rights activist and community development specialist in the
Twin Cities of Minneapolis and St. Paul. He served as organizer of the Conference on AfricanAmericans and Right to Self-Determination held at Hamline University School of Law on May
14, 1993.
2. IHRAAM is a nongovernmental international human rights organization (NGO)
with consultative (roster) status with the Economic and Social Council of the United Nations.
3. Co-sponsors were: Department of Afro-American Studies, University of Minnesota;
National Conference of Black Lawyers, International Affairs Section; Hamline University
School of Law Student Organizations (Advocates for Cultural Equality (ACE), Black Law
Student Association (BLSA), and International Law Society); Minnesota Minority Lawyers
Association (MMLA); Minnesota International Center (MIC); United Nations Association of
Minnesota (UNA-MN); Minnesota Advocates for Human Rights; Human Rights Center,
University of Minnesota; and the Gordon B. Sanders Chair in Education, Hamline University.
4. See Jimmy Carter, U.S. Finally Ratifies Human Rights Covenant, THE CHRISTIAN
SCIENCE MONITOR, June 29, 1992, at 19.
5. The Right of Peoples to Self-Determination and Its Application to Peoples Under
Colonial or Alien Domination or Foreign Occupation, 49th Annual Session of the U.N.
Commission on Human Rights, February 3, 1993 (statement of Ambassador Morris B. Abram,
U.S. Permanent Rep. to the U.N. in Geneva).
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the United States was among three nations in 1992 that narrowly
escaped condemnation by the United Nations Human Rights Subcommission on Prevention of Discrimination and Protection of Minorities for a pattern of gross human rights violations. This complaint
regarding the United States was submitted by IHRAAM to United
Nations Secretary General Dr. Boutros Boutros Ghali on April 30,
1992.6 The complaint was based on the continuing pattern of gross
human rights violations suffered by African-Americans in the United
States as typified by the case of Los Angeles motorist, Rodney King.
What is the context for such a complaint? What is the legal
vocabulary for a discussion of these issues? Do African-Americans
have a right to self-determination under international human rights
law? These are the issues addressed by the keynote speaker, Dr.
Yussuf N. Kly, and the distinguished groups of scholars assembled
for the conference. Dr. Kly's address, along with the comments of
the conference panelists are published here as the Proceedings of this
Conference. In addition to the comments published below, Professor
Leslye A. Obiora, Indiana University-Indianapolis School of Law,
offered comments based on research she is now doing concerning
the efficacy of the established procedures for enforcement of international human rights standards. A full report of the results of this
research is planned for publication in the near future.
Special thanks to Howard Vogel of the Hamline School of Law
faculty, who provided an Afterword for this published record of the
proceedings of the conference, and without whose help this conference would not have been possible; to JoAnne Matson, for her
continuing administrative support for the conference in addition to
serving as its Registrar; to the staff of the Office of Community
Programs at the law school for additional administrative support;
and to Dan Loritz, Vice President of Hamline University, for his
support and participation in the conference. Thanks are also extended
to the U.N. Department of Public Information for the support they
provided during the planning of the conference.

6. A copy of the complaint is on file with 1HRAAM (currently headquartered in
Regina, Saskatchewan, Canada).
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DISCUSSION PAPER, AFRICAN-AMERICANS AND THE RIGHT TO SELFDETERMINATION

7

Dr. Yussuf N. KIy 8

I.

INTRODUCTION

The purpose of this presentation is to provide the perimeter and

international framework from which can emerge a socio-politically
meaningful and legally-functional response to the question: "Do
African-Americans have a right to self-determination?" To do so,
we will briefly discuss U.S. democratic traditions in relation to this
question and in relation to the international human rights approach.
Then we shall proceed to note the current state of law; then discuss
the need for a balance between international law sources in relation

to the right to self-determination. In the guise of concluding, a
response will emerge to the question: "Do African-Americans have
a right to self-determination?"
At decisive points in the American past, events occurred that
had the effect of arresting African-American socio-political and in-

tellectual development, subjecting it to an orbit governed by the
"strange attraction" of historically-enforced paradigms, such as: no
matter what actual effect majority decisions may have on the AfricanAmerican, accepting these decisions represents not only what is best
for African-Americans, but also the only possible way in which U.S.

democracy can be expressed or maintained; to prove and confirm
that the U.S. system, as is, is best for everyone, is the guideline for
all legitimate African-American analysis, leadership decisions, and
studies; to speak of the unique needs of the African-American

community withfn the framework of government policy formation is
racist or promoting segregation or racial isolationism; special rights,

7. This discussion paper was the framework for the keynote address at the Conference
on African-Americans and the Right to Self-Determination, co-sponsored by the International
Human Rights Association of American Minorities (IHRAAM) and Hamline University School
of Law. Due to limited availability, some of the references to international human rights
instruments of the United Nations have been made to secondary sources.
8. Associate Professor of International Law, School of Human Justice, University of
Regina, Saskatchewan. Dr. Kly is founder and chair of IHRAAM, is accredited as a United
Nations Representative, NGO Section, and has done post-doctoral research relating to human
rights and law at the Hague Academy of International Law, the United Nations Human Rights
Center in Geneva.
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self-government, segregation and separation are all to be considered
the same thing.
The original conditions that brought these paradigms into force,
and which locked the direction of African-American socio-political
development to them is, of course, too complex to be analyzed in
this paper. However, suffice it to say that they are the conditions
resulting from the shock and resulting tumult of enslavement, the
lost recognition of rights as human beings, and all subsequent acts,
terror, political control techniques, and policies to which this particular community was subject during its movement through legal
enslavement, Jim Crow, and apartheid (segregation). From the vantage point of the intelligentsia of the dominant group, these same
paradigms are encouraged and validated as a consequence of fears,
privileges, customs, and orientations growing out of having experienced the advantageous side of this historical development. In short,
historically, a sitration of Anglo-American domination has been
viewed as both natural and desirable.
We feel it would be fair to assume that the patterns of AfricanAmerican leadership and the framework for decision-making that we
see emerging from the chaos of what is called the African-American
or black community, results from "sensitive dependence" on these
original historical circumstances.
If so, then our gathering here today is historic, because it
represents the first effort of African-American, and indeed, American
thinkers, to free their minds (in relation to the African-American
question in the context of American development) from the intellectually crushing and oppressive paradigms that have served only to
loop back toward the past, thus assuring that, in relation to American
pluralistic societal development, we shall continue to turn in purposeless circles around our original "strange attraction" to various
forms of enslavement jand/or servitude, domestification and consequent materialism and dehumanization.
Our attempt today to begin the process of reorienting intellectual
thought around the right to self-determination is first of all an act
toward intellectual liberation, and is an historical landmark, suggesting that we have finally broken free of the enslavement paradigms, and can now begin to contribute positively and meaningfully
to African-American freedom and to American intellectual, political,
cultural and material development. In this way, we, in our frail
emergence, may rightly liken ourselves to the wings of Edward
Lorenz's butterfly.
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The fact that this paper will suggest the need for paradigmatic
change in our thinking about democracy and minority rights automatically suggests the likelihood of unreasoned opposition. In the
words of Tolstoy:
I know that most men, including those at ease with problems
of the greatest complexity, can seldom accept even the
simplest and most obvious truth if it be such as would
oblige them to admit the falsity of conclusions which they
have delighted in explaining to colleagues, which they have
proudly taught to others, and which they have woven, thread
by thread, into the fabric of their lives. 9
But both empirical and theoretical evidence suggests that in order
for Americans to reasonably expect positive and manageable future
ethnic relations, they must denounce much about these relations in
the past and present. The shift from a domestic civil rights model
to an international human rights model will be, for the professional
African and Anglo-American communities, in Thomas Kuhn's words,
"as if the professional community [is] suddenly transported to another planet where familiar objects are seen in a different light and
are joined by unfamiliar ones as well."' 0
Thus, it is only fitting, for the sake of facilitating the shift from
one set of landmarks to another, that when Americans, who have
seen the absence of the recognition of fundamental human rights in
a state that is well known for its global contributions to these rights,
shift to thinking about the right to self-determination as it concerns
African-Americans, they think not only of its present provisionally
legal meanings, but also of its potential contributions to democracy,
minority equality, racial-ethnic conflict resolution, and American
socio-political and economic development. This will facilitate the
discussion of the unfamiliar in the context of the more familiar
norms of American thought.
II.

SELF-DETERMINATION AND AMERICAN DEMOCRACY

The concept of democracy has always been a cherished one in
American society. With the ending of the Cold War, there has been
an international expansion in the desire for democracy. As noted by
Halperin and Scheffer:
o

9.
10.

JAMES GLEICK, CHAOS: MAKING A NEW SCIENCE 38 (1987) (quoting Leo Tolstoy).
Id. at 39 (quoting Thomas Kuhn).
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In recent years the interrelationship between human rights
and democracy has become so pronounced that some scholars now speak of an "entitlement" to democracy as an
emerging principle of international law that will create a
right or even an obligation for the international community
to act to protect or promote democracy ....

[Tihe emerging

commitment to democracy has become an important principle in the work of the Conference on Security and Cooperation in Europe, the Organization of American States,
and the United Nations....
The advocacy of democratic governance as an emerging
principle of international law has influenced and will continue to influence both the character of self-determination
movements and the international community's response to
them. I
However, majority democracy is not necessarily successful in
providing for the democratic needs of minority populations. As
Halperin and Scheffer go on to note:
The democratization process can often resolve self-determination claims by giving rise to a political system capable
of protecting and accommodating groups that would otherwise be seeking changes in political arrangements or borders. But in other cases electoral democracy may not be
enough. Democracy may mean little to a minority group
that is constantly outvoted. It may mean little to an indigenous people whose political culture and traditions are different from those of other groups within the state. And it
may mean little to a group that feels a historical claim
entitles it to greater protection [or] more political power
12

For centuries, the dominant American ethnic group, the "AngloAmericans," has interpreted democracy as simply establishing majority rule within the framework of electoral politics. This has developed naturally from the notion that all United States citizens have
become assimilated into a single, new ethnic identity: Americans.

11.

MORTON H.

HALPERIN & DAVID

WORLD ORDER 60-61 (1992).

12.

Id. at 65.

J. SCHEFFER, SELF-DETERMINATION

IN THE NEW
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Americans have taken pride in their concepts of achieving unity in
diversity, of being composed of races from all parts of Europe who
nonetheless were single-mindedly dedicated to the "melting pot," of
creating one nation-a single nation-state-of assimilation, in short. 3
14
The paradox is that those who held this view, for whatever reason,
saw no contradiction in segregating both the African and the Native
American outside of this "melting pot."' 5 So the question arises:
Who was to be melted, and into which pot?
As evidenced by the existing map of racial or ethnic relations in
the United States today, at least four separate pots emerged-each
containing a number of diverse yet roughly similar populations, each
pot interacting with the other while at the same time melting separately-out of which all Americans were molded: the Anglo-American, the African-American, the Native American, and the Spanish
American. Apart from the Spanish American, perhaps, these pots
developed along the fault lines of racism, and are forever subject to
eruption.
As a multi-national state instituting a policy of majority democracy and assimilation, 6 the United States has encountered difficulty
in responding to the needs and aspirations of its minority populations.
Writing on such a problem, Asbjorn Eide, technical expert on minority rights to the United Nations, has observed:
The [State], in its most common sense, meaning the population (often composed of several ethnic groups) who cohabit
within the borders ... is an association coordinated by rules
and institutions. Many [minorities] consider it an . . . impersonal and unfriendly entity. One [possibility] is ...
ethno-nationalism ... [t]he other is to transform the national society into a community at a higher level, by making
the inhabitants feel that they belong together, that they
identify with each other. While this is a more acceptable
approach, it has its own problems, if it is pursued in a way
which breaks down the lower-level communities. Policies of

See YussuF N. KLY, THE ANTI-SOCIAL CONTRACT (1989).
14. Perhaps to create racial nationalism. See id.
15. The American system of segregation that existed until the 1960s is well known. See
also Immigration and Nationality Act, 8 U.S.C. §9 1101-1525 (1988).
16. Assimilation is referred to as forced when minorities are not given a choice; where
the constitution, laws or political institutions of a state do not provide for the right to be
different.
13.
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assimilation tend to break down ethnic identities, and are
often referred to as ethnocide. More acceptable therefore is
the road to pluralism, where the different lower-level communities can co-exist and continue to have their primary
identity and yet cooperate and participate in the common
17
domain within the larger State.
A further commentary on the international community's views
on forced or coercive assimilation in democracies is found in the
recent Council of Europe's Proposalfor a European Convention for
the Protection of Minorities.8 Article 13 of this Convention would
require that states "refrain from pursuing or encouraging policies
aimed at the assimilation of minorities or aimed at intentionally
modifying the proportions of the population in the regions inhabited
by minorities." 9
The Convention views democracy within the framework of protection for minorities and forbids "any activity capable of threatening
their existence, ' 20 while it seeks to assure "the right to freely preserve,
express and develop their cultural identity in all its aspects, free of
any attempts at assimilation against their will." ' 2' It also calls for
effective remedies before national authorities for violations of mi22
nority rights.
Today, after numerous ethnically inspired insurrections or riots,
and the re-emerging international and U.N. emphasis on minority
rights, Americans have begun to move away from the single melting
pot theory to one of recognizing themselves as a pluralistic society.
This is reflected in the greater official acceptance in the United States
of the existence of national minorities, such as African-Americans,
and a greater recognition of their right to be different and equal.
Surely, the unchallenged and routine use of the descriptive term,
African-American, by President Bill Clinton, is important evidence

17. Asbjorn Eide, The Articulation of Human Rights and Democracy 5 (1993) (paper
presented to the United Nations Educational, Scientific and Cultural Organization (UNESCO)'s
International Congress on Education for Human Rights and Democracy, Montreal, Canada,
March 8-11, 1993) (emphasis added) (on file with author).
18. COUNCIL OF EUROPE, EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, PROPOSAL FOR A EUROPEAN CONVENTION FOR THE PROTECTION OF MINORITIES (Strasbourg, March
1991), reprinted in 12 HUMAN RIGHTS L.J. 270 (1991).
19. Id. at art. 13.
20. Id. at art. 3(1).
21. Id. at art. 6(l).
22. Id. at art. 11.
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of this new potential direction. However, hinting at a new direction
is far from taking steps in that direction. In a majority democracy
such as the United States, pluralism has no meaning as far as
providing for minority rights, unless it can be accompanied by
complementary pluralistic political, socio-cultural, educational, and
economic institutions. To create pluralistic, socio-political, and economic institutions, where required to bring about equal status and
equal opportunity, demands a rethinking of the concept of democracy
in a multi-national state. Majority democracy (majority rule and
domination) must be refashioned in such ways as to guarantee that
majority rule does not extinguish minority rights. This will mean
formally and philosophically recognizing the existence of national
minorities with the full and formal understanding that (1) they are
expected (infinito) to exist, to be different, and to struggle for their
own interest; and (2) the solution to the minority problem is really
not a grand solution at all, but a framework by which inter-ethnic
conflict can be peacefully and beneficially managed, wherein the
dynamics of inter-ethnic competition, a state-sanctioned equal status
competitiveness, will serve to keep all hands above the table and lead
to the maximization of justly distributed socio-economic and political
power. This may equally provoke maximum socio-economic development. 23 As Asbjorn Eide wrote:
The alternative to ethno-nationalism [white nationalism in
the case of the United States] 24 is pluralism based on the
recognition of group or minority rights, providing respect
for group identity ....
This places democracy on a serious
test, particularly when democracy is understood in its traditional but now rather dubious meaning of pure majority
government. Mature democracies have learned to live with
and respect diversity, through formal or informal arrange-

ments

. ...

2

This theoretical orientation is sometimes called "consociational"
democracy. In order to achieve consociated democracy, a major task
of future human rights education will be to prepare a society to

23.

Kumar Rupesinghe, Conflict Resolution: Current Options and New Mechanisms

(1993) (discussion paper presented to the Martin Ennals Memorial Symposium on SelfDetermination, Saskatoon, Canada, March 1993) (on file with author).
24. See KLY, supra note 12, at chapter on "White Nationalism."
25. Eide, supra note 17, at 5.
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learn to accept diversity in unity.26 Arend Lijphart, the main theoretician of consociated democracy, defines it as a form of power
sharing through a multiple balance of power among the segments of
a plural society. 27 Seen as an alternative to the majoritarian type of
democracy and more suitable for good government in plural societies
divided by ethnic differences where the groups are clearly identifiable,
consociational democracy is built on the principle of executive powersharing and a certain degree of self-administration for each group,
whether they live together or separately [non-territorial or territo28
rial] .
Recent international thinking on minority rights was reflected in
the Conference on Security and Cooperation in Europe (CSCE)'s
meeting on the Human Dimension, held in Copenhagen in June
1990.29 The Copenhagen document includes an entire section on the
rights of national minorities, and it suggests that democracy and
individual human rights guarantees alone may not adequately protect
minorities-that it may be necessary to give to a minority group
certain political functions and powers in order to protect minority
rights .30
The Report of the CSCE Meeting of Experts on National Minorities, adopted in Geneva on July 19, 1991, goes further by fusing
protection of minority rights with democratic systems and with the
rule of law." It states: "Issues concerning national minorities, as
well as compliance with international obligations and commitments
concerning the rights of persons belonging to them, are matters of
legitimate international concern and consequently do not constitute
'32
exclusively an internal affair of the respective State."
Such views are so widely held by scholars of democracy and
minority rights, and are found in so many state actions over such a
long period of time, as to merit our attention as emerging international norms in relation to democracy in multi-national states. After
26.
27.
(1977).
28.
29.

Eide, supra note 17, at 5.
AREND LUPHART, DEMOCRACY IN PLURAL SOCIETIES:

Id.
See

HALPERIN & SCHEFFER,

AND COOPERATION IN EUROPE,

A

COMPARATIVE EXPLORATION

supra note 11, at 58, citing CONFERENCE

ON SECURITY

DOCUMENT OF THE COPENHAGEN MEETING OF THE CONFERENCE

DIMENSION OF THE CSCE (June 29, 1990), reprinted in 29 INT'L LEGAL
1318-20 (1990).
30. See HALPERIN & SCHEFFER, supra note 11, at 58.
31. Conference on Security and Cooperation in Europe: Report of the CSCE Meeting
of Experts on National Minorities, 30 INT'L LEGAL MATERIALS 1692 (1991).
32. Id. at 1695-96.
ON THE

HUMAN

MATERIALS
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noting the difference between special measures (affirmative action)
and special rights, Gudmundur Alfredsson, an official of the Human
Rights Center in Geneva, adds his voice to those favoring consociated
democracy in multi-national states:
Special rights for minority individuals or groups are necessary in a democratic system which guarantees individual
rights. Non-discrimination in the enjoyment of general rights
and freedoms does not suffice. A group does not really
enjoy an equal status with the majority population, unless
it is accorded conditions equivalent to the majority."
In view of the fact that most national institutions and policies
reflect majority interests, only pluralist arrangements for powersharing through degrees of control over various jurisdictions, (such
as education, health, criminal justice, culture, and taxes), insofar as
they concern the minority, can approximate conditions naturally
enjoyed by the majority. Alfredsson reminds us that "[s]pecial measures to overcome discriminatory patterns, such as preferential treatment and affirmative action, require temporary action until the
problem gets solved. Special rights, however, such as the maintenance
of educational and cultural institutions, call for ongoing entitle34
ments.'"
All conditions favorable to consociated democracy, according to
Arend Lijphart, may not exist as yet in the United States." However,
the ethnic conflict resolution research in peace studies clearly recommends consociated democracy over majority democracy in all
multi-national states where national minorities are seen as permanent
segments of the population.3 6

33. Gudmundur Alfredsson, Human Rights, Fundamental Freedoms and the Rights of
Minorities: Essential Components of Democracy 12 (September 1991) (discussion paper presented at the Strasbourg Conference on Parliamentary Democracy, September 1991) (on file
with author).
34. Id. at 5.
35. See LUPHART, supra note 27. Lijphart argues that there are nine conditions which
favor the establishment of consociated democracy in a plural society and its successful
operation: (1) absence of a majority segment; (2) segments should be roughly the same size;
(3) relatively small number of segments, ideally between three and five; (4) relatively small
total population; (5) foreign threats that are perceived as a common danger; (6) over-arching
loyalties that counter-balance the centrifugal effects of segmental loyalties; (7) the absence of
large socio-economic inequalities; (8) geographical concentration of segments; and (9) preexisting traditions of political accommodation. Id.
36. Rupesinghe, supra note 23.
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After chairing the February 4, 1993, U.N. Technical Meeting of
Experts on Minorities in Geneva, which was attended, through
IHRAAM facilitation, by representatives of Native and AfricanAmerican organizations, and lobbied to call attention to the special
needs of formerly enslaved minorities, Asbjorn Eide stated in a
subsequent article:
The origin of pluralism affects its evolution.... In the
Americas ... the diversity arose in [different] ways-in
North America leading to the threefold composition of the
population consisting of the voluntary immigrants and their
descendants, those human beings who arrived but did (not)
"immigrate" -they were coercively brought there as slavesand the indigenous peoples who lived there before the arrival
of settlers from Europe. This has given rise to several and
very different kinds of minority issues."
Most scholars agree that special rights are necessary for securing
equality and dignity in political representation; for lending a meaningful content and direction to the minority's right to develop and
be different; and for giving real meaning to the concept of democracy.
Is it not strange, that in a country where democracy and the democratic process is considered a crowning achievement, that methods
for selecting African-American leadership remain undemocratic? What
has the African-American's experience with democracy really been?
Does democracy mean only the exercise of the right to vote, in order
to demonstrate good citizenship, without the legitimate expectation
of ever exercising significant or effective influence on actual policy?
A survey of the legal systems in numerous multi-national states
reveals that most multi-national states are aware of the possible
meaninglessness of majority democracy in relation to the democratic
needs of minorities. This is evidenced in the variety of legal-structural
arrangements they have established, such as:
- constitutional and/or legislative recognition of the group's
existence and of minority history and customs;
- the duty of governments to obtain consent from or consult
with minorities about matters affecting them, i.e. minority
veto power;

37. Asbjorn Eide, Self-Determination and Minorities 12 (March 1993) (outline of a
paper prepared for the Martin Ennals Memorial Symposium on Self-Determination, Saskatoon,
Canada, March 1993) (on file with author).
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- guaranteed seats in the legislature and other political organs, including inter-governmental ones, and the appointment of officials chosen by the group to either specific
positions or to a fixed minimum percentage of posts in the
national legislature and other pertinent governing bodies;
- minority boards to license psychiatrists, doctors and other
professionals who work in the minority community;
- the right to a just proportion of the taxes paid to government;
-

proportional representation;
special minority legislative bodies;

-

formal recognition of minority interests in the Cabinet;

-

formal advisory bodies;

-

local and autonomous administration of socio-cultural and
economic institutions, as well as autonomy on a territorial
or non-territorial basis, including the existence of consultative, legislative and executive bodies chosen through free
and periodic minority elections;
- self-administration by a national minority of aspects concerning its identity and social welfare in situations where
autonomy on a territorial or non-territorial basis does not
apply; and
- de-centralized or local forms of minority government.
-

We shall discuss other such possibilities later in this paper. In
relation to notes on the current state of the law, however, suffice it
to begin a conclusion to this section by noting that the search for
meaningful democracy, equality, ethnic freedom and human rights
in multi-national states will involve far more in relation to structurallegal arrangements than the provision for majority democracy, nondiscrimination, and equal protection before the law. We will suggest
it calls for a consociated philosophical approach to democracy, as
well as a willingness to grant national minorities the right to selfdetermination short of the right to secession. We emphasize our
belief that for the United States, the issue of self-determination
should be addressed in connection with a number of existing or
emerging norms in international and American thought, although
some may have little to do with the right to self-determination in
international law, such as representative democracy, good governance, public accountability, free and meaningful political participation, community empowerment, community-based justice, equal
status non-discrimination, progressive civil rights, dignity, identity,
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and tolerance. Alexis Heraclides' concept of learning the ability to

move apart while at the same time moving together, 8 embodies the
most important future need of American democracy, for it is only
through this art that societal pluralism, the right to be different, and
appropriate stimulants to economic and social development, can be
achieved. His concept sees both future freedom and economic de-

velopment in multi-national states as dependent on consociational
democracy. It suggests that, when exercised collectively, self-determination is to peoples (minorities) what freedom is to individuals. It
can be said to be the necessary condition for the very existence of
human rights in the sense that, where it does not exist, minorities or
members of minorities cannot be free, because they are not empowered to be different, and to make public policy choices, i.e. establish

operative guidelines for those social, legal, and administrative institutions that directly impact their special or unique socio-economic
and political needs. Is the principle of self-determination, as such,
one of human rights, or is it perhaps, as frequently alleged, the

essential condition for all human rights in relation to minorities and
peoples?3 9
III.

SELF-DETERMINATION: AN HISTORICAL SKETCH

In examining the historical development of the right to selfdetermination in customary international law, we could return five

thousand years to ancient Indian civilization and the revolts against

38.
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HERACLMES,

THE SELF-DETERMINATION
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POLITICS (1991).

39. See, e.g.,

HECTOR GROS ESPIELL, THE RIGHT To SELF-DETERMINATION:

IMPLEMEN-

59 (United Nations 1970). The individual right of
equality before the law, by corollary, is one of the most important human rights, and may
be regarded as fundamental in the sense that it is the basis for the development of guarantees
of specific human rights, such as equal protection under the law, equal pay for equal work,
the right to participate equally in the political process, and equal access to professions and
other economic activities or to the civil service. Thus, the principle of non-discrimination can
be seen as a corollary to the right of equal protection before the law. As such, it prevents
certain criteria from being used, and it broadens the application of the basic norm. Equality
before the law is understood as the principle according to which equal facts would be treated
equally, and unequal facts may be treated in accordance with the special circumstances of the
case. Thus, the principle of non-discrimination prohibits a differentiation in respect to race,
color, gender, language, religion, or other status. It prohibits rendering a negative judgment
based upon such qualities which otherwise would be legitimate criteria under the principle of
equality before the law. It may, therefore, be said that the principle of non-discrimination
determines the field of applications of equality before the law. Self-determination in relation
to other human rights may be viewed similarly.
TATION OF UNITED NATIONS RESOLUTION
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the Aryan invasions by the Dravidians of the Indus Valley civilization;40 or to the Thirteenth Century, to the feudal African empires
and the revolt of the House of Songhay against the Malian emperors; 41 or to the dynasties in China and their concern with revolting
ethnic groups; 42 or, in more recent history, to the Greek revolt against
Ottoman rule in 1820, to Belgium's secession from the Kingdom of
the Netherlands in 1830, to Poland's rebellion against Russian rule
in 1880-81, and to the Hungarian uprising against the Hapsburg rule
in 1848. 41 However, for the purposes of this section, we feel it
suffices to start by speaking of the right to self-determination in
treaty law as it evolved into the first articles of both of the United
Nation's International Covenants on Human Rights. 44 Therefore, we
shall start at the point which seems favored by most modern scholars.
It begins on January 8, 1918, when President Woodrow Wilson
announced fourteen points as a proposed basis for world peace. He
emphasized, inter alia, the principle "that in determining all such
questions of sovereignty, the interests of the populations concerned
must have equal weight with the equitable claims of the government
'45
whose title is to be determined.
In the 1919 peace treaties, careful attention was given to the
protection of ethnic minorities. One of the main methods of realizing
the principle was plebiscites to ascertain the just social, cultural, and
economic claims of the inhabitants. However, this "central principle"
and method was certainly not applied universally, but rather in
accordance with political expediency. It was not regarded as a legally
binding right, but as a mere political principle which, according to
the case in question, might or might not be applied. While the League
of Nations Covenant made no express mention of self-determination,
the principle dominated history between the two world wars, where
it was understood as a political principle which applied to all kinds

40.

See

V.T. RAjSHEKAR, DALIT: THE BLACK UNTOUCHABLES OF INDIA (1987).

41.

See

MARGARET SHINNIE, ANCIENT AFRICAN KINGDOMS (1965).

42.

See JOHN KING FAIRBANK, CHINA: A NEW HISTORY (1992).

43.

See HALPERIN & SCHEFFER, supra note 11, at 16 n.12.

44.

UNITED NATIONS, INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (1966),

reprinted in UNIFO, INTERNATIONAL HUMAN RIGHTS INSTRUMENTS OF THE UNITED NATIONS
1948-1982 91 (1983) [hereinafter INSTRUMENTS], and UNITED NATIONS, INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS (1966), reprinted in INSTRUMENTS, supra,
at 86.
45. Woodrow Wilson, The Fourteen Points Address (1918), reprinted in 45 Tm PAPERS
OF WOODROW WILSON 534 (Arthur S. Link, ed., 1984).
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of "peoples" without distinction. The term was used in the following
instances:
- "peoples" living entirely as minority (or even as majority)
groups inside a state ruled by another "people" (as the Irish
before 1919, and the Mongols before 1911/1921, or present
day Africans in South Africa);
- "peoples" living as minority groups in more than one state
without their own statehood (as Poles in Russia, Austria
and Germany before 1919, or present day Palestinians,
Kurds, and Inuit).
Before the Second World War, African-Americans or aboriginal
peoples living together, like the populations in the Allied colonial
territories, were not regarded as "peoples." At that time, implementation of the principle of self-determination included international
protection of minorities, regional autonomy, nationhood within a
federal state or within a commonwealth of nations, and finally,
political independence or the right to secession. 46
Both in President Wilson's "Fourteen Points" and in the 1919
peace treaties, the problem was first stated in terms of the principle
of nationalities, which was assimilated in scope to the right of peoples
to self-determination. The principle was reaffirmed in the Atlantic
Charter of August 14, 1941, and the 1945 Declaration on Europe
adopted by the Yalta Conference on February 1945. 47 Wilson did not
contend that independent statehood was the only outcome consistent
with an exercise of the right to self-determination. Nor did ethnic
boundaries, in Wilson's opinion, have to coincide with new political
boundaries. He held that people should be permitted to choose their
own sovereignty (most often as part of or added to an existing state)
and that they should not be "bartered about from sovereignty to
' 48
sovereignty as if they were mere chattels and pawns in a game."
In the aftermath of World War I, neither the external nor the
internal promises of the principle of self-determination were fulfilled.
At Versailles, in the demarcation of Hungary's boundaries, the
ultimate settlement was based not on ethnic considerations, but on
the demands of Romanian, Serbian, Czech, and Slovak nationalist

46.
47.

See
See

48.

HALPERIN & SCHEFFER, supra note 11, at 18 (quoting Woodrow Wilson).

ALFRED COBBAN, NATIONAL SELF-DETERMINATION (1948).
MOHAMMED BEDJAOUI, INTERNATIONAL LAW: ACHIEVEMENTS AND PROSPECTS

(1991).
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leaders living in exile, whose participation in the war had been secured
by promises of territory. 49 The result was an array of new states,
new and old, with large and often discontented minorities. While a
number of plebiscites were held-including in Upper Silesia, Schleswig, and the Saar-they were reserved for certain disputed frontier

regions and were not applied to more controversial areas like the
Sudetenland or South Tyrol. Indeed, none of the successor states
created at Versailles were established by plebiscite. The Great Powers
also did not apply the principle of self-determination to their own
people. Nor did they respect ethnic boundaries beyond Europeeither as they divided Germany's vast Asian and African territories
or in their own colonial empires.50
From a doctrine narrowly applied after World War I when the
Great Powers redrew European boundaries, self-determination in
international law evolved into an enforceable right to freedom from
colonial rule. During the Second World War, two major aspects of
self-determination were emphasized in the Atlantic Charter of August
14, 1941. The new doctrine abandoned the concepts that groups,
formed as "peoples" on the basis of political consciousness but living
under foreign rule, are entitled to claim self-determination, that the
principle of self-determination applied universally, and that the claim
to self-determination could be fulfilled in various ways, either by
conceding a certain degree of cultural or political autonomy within
the state, by integration into or association with a state, or by
secession in order to form a new state or unite with another state.
According to the new concept, only territories under colonial rule
had the right to secession and independent statehood.
In the Declaration on the Granting of Independence to Colonial
Countries and Peoples, adopted by the UN General Assembly on"
December 14, 1960,1f a first attempt was made to link the evolution
of the field of human rights to the right of self-determination. This
document established the first close connection between the principles
of self-determination and respect for human rights.5 2 It begins with
the declaration that "[tihe subjection of peoples to alien subjugation,
domination and exploitation [i.e. the denial of self-determination]
constitutes a denial of fundamental human rights
49.
50.
51.
52.
53.

HALPERIN & SCHEFiER, supra note 11,
HALPERIN & SCHEFFER, supra note 11,
INSTRUMENTS, supra note 44, at 62.
INSTRUMENTS, supra note 44, at 62, 1
INSTRUMENTS, supra note 44, at 62, 1

at 18.
at 19.
2.
1.

....
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it is emphasized that "[a]ll peoples have the right to self-determination," '54 the effect of the preamble, where the desire to end colonization is mentioned not less than four times, is to permit the
interpretation that self-determination, in terms of the right to full
political independence, is a legal principle only as far as it concerns
people under colonial rule. In addition, this Declaration reinforces
the fundamental, international legal concept of the right to rebellion
against conditions of denial of fundamental rights."
In the transfer of independence to former colonies, Third World
powers were more concerned with the dismantling of existing colonial
empires, and the releasing of their territories from the domination
of their former colonial masters, than with the granting of selfdetermination to the various subjected peoples living within their
boundaries. For this reason, the accession to independence of numerous African countries was more strictly speaking based upon the
governmental restructuring of territorial entities as independent states,
than on the exercise of the right to self-determination of the peoples
who lived upon the territories. Indeed, many of Africa's post-colonial
problems stem from the fact that state boundaries were not drawn
with a view to reflecting the ethnic identities of the populations
concerned, and hence, left many tribes as fragmented minorities
living in more than one state. This has in turn exacerbated tribal
conflicts, created in the new African states a greater concern for the
guarantee of the intangibility of state borders, and led paradoxically,
to resistance to the notion of self-determination by those very states
which had themselves ostensibly been its beneficiaries.
The "self-determination of peoples" is mentioned twice, if somewhat cryptically, in the United Nations Charter.6 It has since been
elaborated by a series of U.N. resolutions, including the first articles
of the two 1966 International Covenants on Human Rights,57 the
advisory opinions of the International Court of Justice on Namibia
and Western Sahara,5 8 and by the "Friendly Relations" Declaration
of 1970.19 While both International Covenants on Human Rights
54.
55.
56.
57.
58.

INSTRUMENTS, supra note 44, at 62,
2.
See INSTRUMENTS, supra note 44, at 62.
U.N. CHARTER art. 1(2), and art. 55.
INSTRUMENTS, supra note 44, at 86 and 91.
See EDMUND JAN OSMANCZYK, THE ENCYCLOPEDIA OF THE UNITED NATIONS AND
INTERNATIONAL RESOLUTIONS 453 (1990).
59. UNITED NATIONS, DECLARATION ON PRINCIPLES OF INTERNATIONAL LAW CONCERNING
FRIENDLY RELATIONS AND COOPERATION AMONG STATES (1970), reprinted in ALBERT P. BLAUSTEIN ET AL., HUMAN RIGHTS SOURCEBOOK 97 (1987).
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contain in their first articles a guarantee of the right of self-determination of peoples, neither defines either "peoples" or the content
of self-determination, nor do they establish a procedure for its
realization. 60 Faced with nearly universal resistance by states to the
full right to self-determination insofar as it might include the right
to secession, and yet, awareness by the international legal community
of the utility of this notion as a means of conflict resolution and
assuring world peace, international legal scholarship has developed a
division of the concept of self-determination into two wings. The
first wing entails the right to external self-determination, i.e. the
right of a people to undertake external roles, such as foreign 'policy
and defense, usually reserved for States alone, and as such, seeming
almost indistinguishable from secession. The second wing entails
internal self-determination, i.e. the right of peoples or minorities to
varying degrees of jurisdiction over affairs internal to the state. This
definitional solution proposed by international legal experts appears
to result from the balancing of several major, yet contradictory,
factors: the legitimacy of state fears for territorial integrity; the
central, yet unelaborated, reference to self-determination in the International Covenants; and the historical policies promoted over time
by what were then called "civilized nations" to protect peoples or
minorities-often minorities in another state with whom the promoting nation-state was tied by ethnicity-which by our present
period have developed into a relatively substantial body of customary
law illustrating a wide range of options for devolution of state powers
to minority populations. 6'
Bearing in mind the widely accepted notion that the right to
self-determination represents the foundation upon which all other
rights can be assured, and the equally important and generally
accepted notions of the equality of all peoples, and the universal
right of all to democracy, it appears that the notion of self-determination, excluding the right to secession, or minority rights (which
may include varying degrees of internal self-determination), has become an accepted and central premise in the literature. Indeed, as
Asbjorn Eide noted, the notion of majority democracy-the on-going
subjugation of the wishes and needs of a minority population to
those of the majority population, which are assured expression through
electoral processes-is now nearly.totally discredited. 62
60.
61.
62.

See INSTRUMENTS, supra note 44, at 86 and 91.
See Eide, supra note 37.
See Eide, supra note 17, at 5.
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The notion of internal self-determination, as discussed in international legal writings, such as those by Francesco Capotorti, Hernan
Cruz, Asbjorn Eide, Claire Palley, Gudmundur Alfredsson, Irene
Erica Daes, Alexis Heraclides, and Richard Falk, has evolved into
what seems to be an articulation of the type of rights most often
demanded by national minorities. This articulation is achieved not
so much by altering the scope or beneficiaries of the first articles of
the International Covenants, but by looking beyond those articles to
the evolution of minority rights in customary international law, which
allows for an appropriate interpretation of Article 27 of the International Covenant on Civil and Politicalrights (ICCPR).63 Article 27
simply states: "In those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall not be
denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practice their own
religion, or to use their own language." However, it is argued that
varying degrees of self-determination short of the right to secession
are often required in order to truly enable minorities to enjoy and
sustain their own culture in equal status with the majority. Indeed,
most of the arrangements for self-determination mentioned in the
Atlantic Charter of August 14, 1941, short of the right to secession,
coincide with what is now referred to as minority rights under Article
27. This would suggest that a national minority may have a legal
claim to self-determination short of the right to secession or may
have the right to most of the same rights as peoples under Article 1
of the ICCPR. We shall see in the later section of this paper, on
balancing sources of law, that what are called minority rights, and
the right to self-determination of peoples as referred to in the first
articles of the International Covenants, are quite similar. Both are
group rights, and both contain similar, if not the same options, such
as the right to secession, which is exclusive to "peoples" in the first
articles. As a point of fact, efforts are presently underway at the
United Nations to have the same U.N. agency deal in the future
with demands under both Article 27 and Article I of the ICCPR.
An obvious reason for this, overlooking the technical details that
Article 1 provides for self-determination and Article 27 provides for

63.
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supra note 44, at 91, art. 27; see also FRANCESCO
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minority rights, is that the rights in both of these articles evolved
through customary international law, and most groups probably state
their demands for minority rights as demands for self-determination.
This is certainly true of the Aboriginal nations of North America
which speak of their demand for self-government (forms of internal
autonomy) as their right to self-determination. Evidently, like most
groups in multi-national states, they see the rights available under
Article 27 of the ICCPR as meeting their requirements for selfdetermination. As Asbjorn Eide summarized the problem:
Presently no mechanism exists which can deal with [the right
to secede] except the Security Council; in the context of
decolonization, there did exist a mechanism, i.e. the Committee of 24 under the General Assembly. For other situations [of group rights] no such mechanism has emerged....
It may be argued that the whole set of questions of group
rights, including minority rights, indigenous rights and the
rights to self-determination of peoples [right to secede]
should be dealt with by one and the same mechanism. No
such mechanism exists at the U.N. today. It would therefore
have to be established. The argument in favor of bringing
all issues of group rights (apart from individual complaints
of non-discrimination) to one and the same international
body, is that these cases are very similar, and that the
alleged right to self-determination in most cases are variations of minority rights. 5
The orientation emerging from these studies moves toward providing a legal interpretation of minority rights that would include
any free choice a minority might make, from integration to political
autonomy. The choice is in the hands of those who are determining
themselves, although they are expected to make their choice in
negotiation with the state concerned, and in harmony with international law.
IV.

NOTES ON THE CURRENT STATE OF LAW

Let us pursue the foregoing discussion in greater detail by
presenting a general notion of the current state of the law in this
area as interpreted by most international lawmakers and scholars.
65.

Eide, supra note 37, at 5.
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We should begin by reiterating that in current law the term "people,"
as used in the first articles of the International Covenants, is defined
as the population of a separate political unit on delimited territory
with a background in colonial history or recent occupation (at least
since 1945 or possibly sometime after the conclusion of the KelloggBriand Pact in 1928). This geographical, rather than popular, emphasis is said to be confirmed by language in the U.N. Charter on
trust and non-self-governing territories,6 by the Organization of
African Unity (OAU)'s insistence on unchanged boundaries, 67 and by
the title of the United Nation's 1960 Declaration on the Granting of
Independence to Colonial Countries and Peoples.6s The latter is
reinforced, as far as the country or territorial element goes, by
69
procedural descriptions in U.N. resolution 1541 of the same year.
A comprehensive definition to distinguish the term "people"
from the term "minority" was sought, 70 and a compilation of definition proposals submitted to the United Nations over a forty year
period was recently issued. 7' However, the only conclusions the
literature permits is that minorities differ from "peoples" in that
they always share a non-dominant position. They are the same as
"peoples" in that they possess acquired characteristics established
over a period of time. It appears to have been useful, for political
reasons, to make a legal distinction between minorities and indigenous
and tribal peoples on the one hand, and the term "people," on the
other. The latter needs to be more concretely defined in international
instruments, as there is a tendency to get different meanings depending on the political maxim and legal source. As to external selfdetermination (the right to secede), the term "people" has in practice
been limited to populations of fixed territorial entities, such as
overseas colonies, more often than not, and until recently without
regard to the ethnic and cultural characteristics of the people living
within the territorial boundaries. In some Third World instruments,
such as the Declaration on the Right to Development72 and the

66. U.N. CHARTER art. 73.
67. See RICHARD B. LILLICH, INTERNATIONAL HUMAN RIGHTS INSTRUMENTS § 530.1
(1990).
68. INSTRUMENTS, supra note 44, at 62.
69. See infra note 112 and accompanying text.
70. See Oldrich Andrysek, Report on the Definition of Minorities, SIM NEWSLETTER
Special no. 8 jThe Netherlands Institute of Human Rights 1989).
71. Alfredsson, supra note 33, at 9 n. 17, citing U.N. Doc. E/Cn.4/1987/WG.5/WP.1.
72. G.A. Res. 128, U.N. GAOR, 41st Sess., Supp. No. 53, U.N. Doc. A/41/925 (1986).
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African Charteron Human and People's Rights,7 an attempt is made

to exclude minorities from the right to any form of self-determination. However, it is never denied that a relationship exists between
peoples and minorities inasmuch as some of the same claims surface;
or that some groups now treated as minorities may qualify for the
concept and broader rights of peoples under the law as it now stands.
Also, since the end of the Cold War, we see the emergence of the
recognition of national minorities as peoples, or the recognition of
the right to self-determination for national minorities, e.g. Croatia
and Slovenia. This indicates that the current state of conventional
law is provisional and still in the process of balancing the interpretations of more recent human rights instruments with customary law
for the purposes of minority protection in the political reality of the
Twenty-First Century. The fact that the terms "people" or "minority" or "indigenous people" are not expressly defined in any of the
instruments suggests that international legal opinion is likely to
continue changing in relation to the evolving new world order.
Concerning the content of the right to self-determination, Article
1 of the ICCPR stipulates that "State Parties ... shall promote the
realization of the right to self-determination, and shall respect that
right in conformity with the provisions of the Charter of the United
Nations." 7 4 The ICCPR stipulates that under this right, peoples
"freely determine their political status and freely pursue their economic, social and cultural development." 71 Although international
instruments do not provide a succinct definition of the contents of
the right to self-determination of peoples, the Declaration of Principles of International Law Concerning Friendly Relations and Cooperation Among States stipulates that the creation of a sovereign
and independent State, the free association or integration with an
independent State, or the acquisition of any other freely decided
political status, are all means through which a people can exercise
the right to self-determination. 7 6 Here, it is interesting to note that
Article 27 of the ICCPR has been interpreted as providing minorities
with some of the same rights. 77 A large number of states. such as

73. See LILLICH, supra note 67.
74. INSTRUMENTS, supra note 44, at 91, art. 1. The U.N. Charter is silent on content.
75. INSTRUMENTS, supra note 44, at 91, art. 1.
76. See BLAUSTEIN ET AL., supra note 59, at 97,
3; see also Daniel Turp, Quebec's
Democratic Right of Self-Determination (1993) (paper presented to the Martin Ennals Memorial
Symposium, Saskatoon, Canada 1993) (on file with author).
77. CAPOTORTI, supra note 63.
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Canada have introduced autonomy or self-government. Such regimes
have a good record of fostering harmony between majority and
minority. In many instances, self-determination has come to mean
self-management, home rule, or merely the delegation of powers to
a municipal authority with expanded functions. The title does not
matter as long as the central government agrees to power sharing
and leaves a sufficient and acceptable amount of control over minority affairs in the hands of group representatives. Sufficient selfcontrol by certain groups over their internal affairs is seen in human
rights law as essential for protecting dignity, identity, and diverse
customs, and placing groups on an equal footing with other parts of
78
society.
The United Nation's Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities
states:
1. States shall protect the existence and the national or
ethnic, cultural, religious and linguistic identity of minorities
within their respective territories and shall encourage conditions for the promotion of that identity.
2. States shall adopt appropriate legislative and other
79
measures to achieve those ends.
The Declaration, which is not legally binding, gives us direction as
to the interpretation of Article 27 of the ICCPR, which is legally
binding on state parties ratifying the Covenant. The Declaration
enumerates the rights of "persons belonging to minorities" and the
obligations of states toward them, such as:
Persons belonging to minorities have the right to participate effectively in decisions on the national and, where
appropriate, regional level concerning the minority to which
they belong or the regions in which they live, in a manner
not incompatible with national legislation.8 0 [But what if
national legislation is incompatible with this right?]
States shall take measures to create favourable conditions
to enable persons belonging to minorities to express their
78. Gudmundur Alfredsson, Speaking Notes for the Martin Ennals Memorial Symposium 1 (1993) (paper read to the Martin Ennals Memorial Symposium, Saskatoon, Canada
1993) (on file with author).
79. G.A. Res. 135, U.N. GAOR, 47th Sess., U.N. Doc. A/47/678/Add.2 (1993), at

art. 1,
80.

1-2 [hereinafter
Id. at art. 2(3).
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characteristics and to develop their culture, language, religion, traditions and customs, except where specific practices
are in violation of national law and contrary to international
standards.' [But what if it is in keeping with international
standards, but contrary to national law?]
States should consider appropriate measures so that persons belonging to minorities may participate fully in the
economic progress and development in their country.82
[Would demand for the right to receive minority tax revenues to establish a minority bank for economic development
fall under this umbrella?]
National policies and programs shall be planned and
implemented with due regard for the legitimate interests of
persons belonging to minorities.83 [Does this suggest the
need for proportional representation, minority referendums,
or similar special rights?]
States should cooperate on questions relating to persons
belonging to minorities, inter alia, exchanging information
and experiences, in order to promote mutual understanding
4
and confidence.1
Article 8 states that nothing in the Declaration "may be construed as permitting any activity contrary to the purposes and principles of the United Nations, including sovereign equality, territorial
integrity and political independence of States." 8 5 It describes the
constant promotion and realization of minority rights in the context
of "the development of society as a whole and within a democratic
framework based on the rule of law . ...
Here, we see not only democracy adjoined to the promotion of
minority rights, as discussed in the first section of this presentation,
but also to development and rights which would equally fall under
the right to self-determination as defined in the United Nation's
Declaration on Principles of International Law Concerning Friendly
Relations and Cooperation Among States.87

81.
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83.
84.
85.
86.
87.

Id. at art. 4(2).
Id.at art. 4(5).

at art. 5(1).
supra note 79, at art. 6(1).
LINGUISTIC MINORITIES, supra note 79, at art. 8(4).
LINGUISTIC MINORITIES, supra note 79, preamble.
See BLAUSTEIN ET AL., supra note 59, at 97.
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These special minority rights do not constitute privileges; these
rights are rooted in the principle of equality of treatment just as is
non-discrimination. Special rights have been defined as the requirement to "ensure for the minority elements suitable means for the
preservation of their own characteristics and traditions,''88 as specified
and demanded by the minority itself. Today, the most important
generally accepted instruments that provide for these rights and the
relevant measures for the preservation and promotion of the dignity,
identity, characteristics and traditions of minorities are: the ICCPR,
the Convention on the Prevention and Punishment of the Crime of
Genocide,89 the Convention on the Elimination of All Forms of
Racial Discrimination,90 the Declaration on the Rights of the Child,91
the Convention Against Discrimination in Education,92 the International Labor Organization's Convention Concerning Indigenous and
Tribal Peoples in Independent Countries,93 the Declaration on Race
and Racial Prejudice,94 and the Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minori95
ties.
For example, the Convention Against Discrimination in Education states: "It is essential to recognize the right of members of
national minorities to carry on their own educational activities,
including the maintenance of schools .... ,96 This Convention makes
it clear that the establishment of separate educational systems or
institutions shall not be deemed to constitute discrimination. 9
The Declaration on the Principles of InternationalCultural Cooperation states: "Each culture has a dignity and value which must
be respected and preserved" and that "[iln their rich variety and
diversity, and in the reciprocal influences they exert on one another,
all cultures form part of the common heritage belonging to all
mankind." 98
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The Declaration on Race and Racial Prejudice states that "[a]ll
individuals and groups have the right to be different, to consider
themselves as different and to be regarded as such."99 The Declaration
also establishes that:
any theory which involves the claim that racial or ethnic
groups are inherently superior or inferior thus implying that
some would be entitled to dominate or eliminate others,
presumed to be inferior, or which bases value judgments on
racial differentiation, has no scientific foundation and is
contrary to the moral and ethical principles of humanity."0°
It has been an obstacle in the past to believe that a common
definition and a common set of rights should apply to all kinds of
minorities. The emphasis should be on a proper analysis of the
particular problem faced by the minority in a given situation and on
finding a solution to that problem which is in conformity with
international law in general, and human rights in particular. Each
individual has the right to identify him or herself with a group of
persons differing from the rest of society with distinct socio-cultural,
religious, linguistic, or ethnic character, 10 and this inherent right
suggests that self-determination is and will remain a chief concern
of what are called national minorities.10 2 The recognition of the rights
of these types of minorities is bound up with the realization that
there is a contradiction between affirmations of freedom and justice,
on the one hand, and situations of domination and exploitation
brought about by existing non-pluralistic political or economic systems in multi-national states, on the other. 03 Thus, internal selfdetermination or, as earlier defined, self-determination short of the
right to secession, is intimately linked with the notion of pluralist
democracy. The key to the right to internal self-determination is
partly found in the Declaration on Principles of International Law
Concerning Friendly Relations and CooperationAmong States,04and
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partly in Article 25 of the UniversalDeclaration of Human Rights.°5
They indicate that when it is found suitable through peaceful negotiations to subdivide jurisdictions in regard to some aspects of authority, making it easier for ethnic groups or national minorities
within the state to control their own fate in certain functional areas,
states may have the obligation to do so.1°6
There are a number of human rights treaty oversight bodies such
as the Human Rights Committee (HRC), the Commission on Human
Rights, its Sub-Commission, and the Conference on Security and
Cooperation in Europe's newly established High Commissioner for
Minorities, that are confronted almost inevitably with the issue of
self-determination under the first articles of the International Covenants. A doctrine has emerged whereby internal self-determination is
seen as a State's responsibility to its own people in terms of their
right to determine their own political, social and economic destiny.
However, group or class actions are not possible under the HRC's
Optional Protocol, which only provides for actions brought by individual victims or their representatives. Although some groups have
claimed they were "peoples" under Article 1 of the ICCPR,10 7 the
HRC has ruled it cannot address such issues because the Committee's
role is limited by the Optional Protocol to consideration of breaches
of an individual's human rights. 10 8 However, states are called upon
to protect minorities through legislation. 1°9
In moving closer to a response to the African-American question,
we have chosen to conclude this section by delineating minority rights
in their most minimal interpretation: the right to special measures.
In addition to the application of this right to ethnic, linguistic and
religious minorities by Article 27 of the ICCPR, the right to special
measures is also applied to racial minorities in the Convention on
the Elimination of Racial Discrimination(CERD), which states:
State Parties shall, when the circumstances so warrant, take,
in the social, economic, cultural and other fields, special
and concrete measures to ensure the adequate development

105.

UNITED NATIONS, UNIVERSAL DECLARATION OF HUMAN RIGHTS (1948), reprinted in

supra note 44, at 5.
See Eide, supra note 37.
Examples include the Mi'kmaq Commonwealth, the Lubicon Lake Band, and the
Sweden..
Rupesinghe, supra note 23, at 9.
See Eide, supra note 37.

INSTRUMENTS,

106.
107.
Samis of
108.
109.

HAMLINE LA W REVIEW

[Vol. 17

and protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the
full and equal enjoyment of human rights and fundamental
freedoms. These measures shall in no case entail as a consequence the maintenance of unequal or separate rights for
different racial groups after the objectives for which they
were taken have been achieved. "' 0
Insofar as even this minimal international legal right is concerned, it
is appropriate to note that the U.S. judiciary has, through its rulings
in the celebrated Bakke"' case and other subsequent challenges to
existing U.S. affirmative action (special measures) programs, consistently ruled to reduce and constrict the practice of this internationally
recognized right in relation to the African-American national minority. Further, it has done so with reference to the notion of "reverse
discrimination," a concept which both CERD and the Declaration
on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities have explicitly ruled as invalid." 2 It should
be emphasized that affirmative action or special measures are different from the special rights demanded by minorities asking for the
right to self-determination, in which case, affirmative action is inappropriate," 3 and special rights are necessary for securing equality
and dignity in political representation and, by extension, for lending
a meaningful content to other rights.
When members of minorities demand, as traditional AfricanAmerican leadership has always done, no more than equal treatment,
which has been increasingly interpreted in U.S. courts to mean the
same treatment, the ordinary rules concerning non-discrimination
apply. However, if a national minority such as African-Americans
began effectively to demand, in some respects, differential treatment
for the purpose of achieving equal status, it becomes necessary to
distinguish between the domain which is of common concern and
that which is specific to the members of the minority. In all matters
of common concern, the principle of equality and non-discrimination
continues to reign supreme. The first level of obligation for the
sovereign state, the United States in this case, is to respect the
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equality of all individuals before the law. This presents the first
problem: Should the law be the same for all groups? To what extent,
and in regard to which circle of persons under which circumstances,
should a legal or political system for that particular group be recognized? To the extent that it is found necessary in order to allow
for the preservation of the identity and equal status of the group,
certain matters may have to be transferred to the area of separate
concern. This does, however, create problems in the common domain." 4 But these are problems which can be much more easily
managed than the problems that arise from the denial of minority
rights. They are also problems whose general management leads to
a higher quality of life as well as a higher potential for democratic
and economic development.
The first level of state obligation is, therefore, inextricably
intertwined with the second level, which is to assist its inhabitants in
enjoying their human rights and to fulfill their justified claims to
minority rights as spelled out in human rights instruments. This
means that equal enjoyment of human rights must be achieved
through active legal regulation and its administrative and financial
implementation. In some circumstances, particularly with regard to
indigenous peoples, restoration of land rights can be a useful tool in
this effort. In the case of African-Americans, the use of affirmative
measures, non-territorial self-government, or certain forms of institutional autonomy, can help to redress past discrimination and/or
inequality in the enjoyment of rights by recreating equal opportunity
in fact. This requires an affirmative definition by the group itself of
its wishes, and of its minority or "nation" identity (the subjective
factor). Self-definition for African-Americans will have the effect of
defining their status for the purpose of justifying their entitlement
to transitional affirmative measures, special rights or minority rights,
and compensation for gross violations, depending on the democratic
demands of African-Americans.
V.

BALANCING SOURCES OF LAW

It is often said that there is much confusion about the right to
self-determination. At the same time, we are often reminded of the
importance of this right in relation to a group's capacity to enjoy

its human rights, to the maintenance of world peace, and to conflict
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resolution in multi-national states. Many scholars, like most groups,
use the term self-determination when referring to both "peoples"
and "minorities." This causes confusion because other scholars separate the terms by reminding us that the legal source for the right
to self-determination is the first articles in both International Covenants, while Article 27 of the ICCPR, and the recent Declaration on
the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities, are the legal sources for the rights of
minorities.
Why is this? It seems that an answer to this question lies in the
historical evolution of group rights in customary international law.
In customary international law, no clear distinction between peoples,
minorities, and nations, as it relates to the right to self-determination,
evolved. Indeed, even with what has appeared to be the United
Nation's efforts to resolve this gap by creating the necessary conventional law, no universally accepted definition of minority or people
has emerged. The confusion is maintained when scholars (particularly
those not familiar with international legal research methodology)
analyze self-determination in the first articles of the International
Covenants in such a manner as to conform with group rights in
international customary law, without designating the legal source
(conventional or customary international law). At the same time, in
the conventional law of the ICCPR, Article 1 is seen as distinct from
Article 27. Even a casual examination of the "travaux preparatoires"
of both Articles clearly indicates that both these rights evolved from
"state practices" in customary international law. Have the customary
international legal principles for deciding which groups are nationswhich are to be provided with the full measure of sovereign equality,
and which with only a partial measure-been divided into two parts
in the ICCPR and represented in Articles 1 and 27 as a result of
political necessity, that is, to limit the right to secession to groups
in colonial territories while providing a lesser degree of self-determination to other groups? Does this explain the tendency to divide
self-determination into internal and external?
Often scholars of international law attribute the confusion in
relation to the right to self-determination as expressed in the first
articles of both International Covenants to the fact that the word
''peoples" remains poorly defined and that the "content" of what
is meant by self-determination is not clear. Thus, it is curious and
confusing that most of these same scholars do not hesitate to ascribe
to the interpretation that (1) Article 1 provides this right (whatever
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it may be) solely to colonial territories or territories containing ethnic
groups distinct from the governing country, and (2) that it is clear
from the "travaux preparatoires," the U.N. Charter, as well as the
practices of emerging Third World states, that Article I is exclusively
intended to apply to territories with distinct ethnic populations, not
to the "peoples" in these territories. It is the United Nation's
conventional legal sources that most convincingly support this position. For example, Halperin and Scheffer note: "A critical aspect of
[Chapter XI and XII of the U.N. Charter] was its focus on territory
rather than ethnicity. Progress toward self-government was to be
promoted in non-self-governing and trust territories as whole political
entities-regardless of any internal ethnic, linguistic, or religious
divisions.""'
The fact that, for the purpose of U.N. recognition of the new
states, colonial boundaries were to function as the boundaries for
these emerging states suggests an irresistible political influence. A
question is whether the use of this U.N. orientation in relation to
self-determination was actually in keeping with customary international law or only an evidence of the possible emergence of a new
norm. Do the black letter rules of the U.N. resolutions sometimes
conflict with customary international law? Does the drafting and
interpretation of U.N. documents in relation to the right to selfdetermination and the rights of minorities, as processes resulting
from political struggles, sometimes reflect this conflict in their awkward attempts at politico-legal compromises, or at updating international law?
The Declaration on the Granting of Independence to Colonial

Territories and Countries states that "[a]ll peoples have the right to
self-determination; by virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural
development. '"" 6 But, as Halperin and Scheffer noted:
Resolution 1541, adopted the following day, reflected both
an attempt to uphold the principle of territorial integrity
and to limit the "self" to whom the principle of selfdetermination could apply. The resolution specifies that a
territory would be considered "non-self-governing" under
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Chapter XI of the U.N. Charter only if it were both
"geographically separate" and "distinct ethnically and/or
culturally from the country administering it. "117
Thus, strictly read, U.N. Resolution 1541 rules out classifying an
ethnic group on a state's territory as a "non-self-governing" entity
entitled to self-determination if it means the right to secede, but not
necessarily, if freely determining one's political status and pursuing
one's economic, social and cultural development would mean the
granting of minority rights to autonomy status, or what is often
called internal self-determination. No doubt it is through the United
Nations that international law feels its greatest political impact. But,
given the political structure of the United Nations, does this impact
always result in the creation of universal norms as reflected in
customary international law?
Protection in customary law of group rights prior to the United
Nations treaties is usually dated to a series of bilateral European
treaties, dating back to 1606, that gave limited recognition to a
minority's freedom to practice a different religion within the state.
Of course, it could just as well be discovered in the thirteenth century
Islamic minority protection of rights to Christian minorities living in
Spain, and Southern and Eastern Europe. By the nineteenth century,
the protections of groups had broadened to include guarantees of
civil and political rights, as well as religious freedom. In 1815, the
Congress of Vienna included factors of ethnicity and language in
addressing the governance of certain groups. A legal regime for the
protection of group rights did not evolve, however, until the end of
World War I and the creation of the League of Nations. Even then,
there was no conventional international law to protect group rights.
Rather, the League entered into a series of treaties with some newlycreated and some reconfigured European states to ensure the protection of the rights of certain groups defined as minorities in the
Europe of the 1920s. The treaties gave minorities the right to establish
and control their own charitable, religious, social, and educational
institutions. They also placed upon states an obligation to give
equitable funding to minority schools."' 8
Such origins serve as evidence that the right to self-determination
as used in the literature, including U.N. documents, can be divided
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into the right to secede and other group rights short of secession, or
in the words of Asbjorn Eide and others, into "external" and
"internal" rights. Keeping this in mind should help in our efforts to
interpret the various meanings of self-determination and peoples as
used in U.N. documents and other scholarly communications. As
Daniel Turp noted:
[T]he U.N. Charter, the Declaration on Friendly Relations
and the International Human Rights Covenants do not
define the notion of people. This has led certain authors to
assimilate the notion of people to that of a State and to
make the latter, rather than the peoples that make up the
State, the holder of the right to self-determination. Other
commentators, basing their arguments on, among other
things, the Declaration on the Granting of Independence to
Colonial Countries and Peoples, have claimed that only
inhabitants of colonies qualify as peoples ... and consequently are entitled to self-determination. A common language, culture and religion play a determining role in the
emergence of such a process of self-definition, but the
collective desire to live together helps better define a people. 119
It strikes one as curious (given the supposedly clear intention to
refer to colonial territories) that the first articles of the International
Covenants should state all "peoples" have the right of self-determination, instead of all colonial territories have the right to selfdetermination, or that Article 55 of the U.N. Charter should read
"with a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations
based on respect for the principles of equal rights and self-determi".. Why not "equal rights and self-deternation of peoples .. ,,20
mination for all states, or all colonial territories"? Indeed, insofar
as classical colonial self-determination could be seen to be a short
term phenomena, soon to become a right without beneficiaries12 once
colonial empires had been dissolved, are we to conclude that those
who included the right of peoples to self-determination in universal
international human rights instruments (e.g. the International Cove-

119.
120.
121.

Turp, supra note 76, at 4.
U.N. CHARTER art. 55.
See HERACLIDES, supra note 38, at 29.

HAMLINE LA W REVIEW

[Vol. 17

nants) addressing long-term human rights goals, needs and principles,
intended to insert a principle which clearly could be envisaged to
become obsolete in the short term? Indeed, by the time the first
International Covenant came into force in 1976, most colonial territories had achieved political independence. This raises another potentially important question: To what degree were the rights of
minorities separated from that of peoples in the ICCPR to avoid the
confusion that would arise in relation to when a self-determining
group has the right to secession, and when it has only a right to
internal self-determination, and not, as usually indicated, to make a
distinction between peoples and minorities? It is interesting to note
that even in the Declaration on Principles of International Law
Concerning Friendly Relations and CooperationAmong States, which
scholars agree can be interpreted to provide the right to self-determination, (including the right to secession under certain conditions),
it was found desirable to clearly limit the right to secession even in
cases of oppression and tyranny. The Declaration states:
Nothing in the foregoing paragraphs shall be construed as
authorizing or encouraging any action which could dismember or impair, totally or in part, the territorial integrity or
political unity of sovereign and independent states conducting themselves in compliance with the principle of equal
rights and self-determination of peoples as described above
and thus possessed of a government representing the whole
122
people without distinction as to race, creed or color.
It follows from this qualification that the framers of the Declaration, while desiring to give all groups the right to resist oppression
by self-determination, did not want this right to be confused with
an unconditional right to secession.
Apart from the U.N. instigated conventional law, which is closely
tied to goals of peace and stability, has a right of all nations
(including national minorities who consider themselves a nation) to
self-determination developed in international customary law, and is
it an emerging norm in positive international law? If so, for the
purposes of international law, how can the legal sources be balanced?
Cancado Trindade, in his article Co-existence and Coordination of
Mechanisms of InternationalProtectionof Human Rights (At Global
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and Regional Levels), 23 advises of two legal principles in international
human rights law that probably could be used to balance legal sources
and resolve the existing confusion over the meaning of self-determination and who benefits from it: (1) the victim's right to the most
favorable interpretation or legal source, and (2) the indivisibility and
complementarity of co-existing human rights instrumentalities. On
this point, Michele Jacquart writes:
In spite of the adoption in 1966 of two separate Covenants
... which were designed to put into effect the principles
set forth in the Universal Declaration . .. the indivisibility

and interdependence of all the rights defined in the two
Covenants just mentioned have consistently been affirmed
by the various international bodies responsible for putting
them into effect .... 124
This same principle applies to all other human rights instruments.
Some of the confusion noted may result from the failure of many
scholars to properly appreciate and exercise the principles mentioned
by Trindade. However, much of the confusion in identifying the
beneficiaries and the content of self-determination has deep political
roots. In reality, it may result from the need for adequate legal
flexibility to permit the normal functioning and development of
international law within the context of the actual international political environment. Before the advent of the nation-state, nations!
groups interrelated on the basis of sovereign equality. The exceptions
were when one nation was unable or unwilling to protect or maintain
the requirement for sovereignty (whatever the reason), or where a
nation, having been unable or unwilling to maintain international
relations on the basis of sovereign equality, became able or willing
to do so, and (by whatever means) asserted its right to sovereignty.
For example, when European nations first arrived in the Americas,
they signed treaties with the aboriginal nations as sovereign equals.
However, as soon as the aboriginal nations were unable to maintain
their position as sovereign equals, these treaties made with the
aboriginal nations quickly lost their international status. This is true
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although the aboriginal nations were still provided certain group
rights reminiscent of their past status as nations that had once been
viewed as possible sovereign equals. In their reduced status as members, voluntarily or involuntarily, of a new state, they gradually
acquired what came to be called minority rights, and more recently,
the right of aboriginal peoples (a special type of minority). 25 Thus,
it is obvious that the "subjective criteria" in human rights law
permits a socio-political reality to play a role in determining who is
a people and who is a minority, as well as the content of what is
26
meant by self-determination.1
If we accept the validity of the preceding orientation, it would
suggest that a more standardized, internationally legal use of the
terms nation, state, minority, and peoples, is called for in scholarly
writings, although such definitions would be unlikely to obtain international legal sanction. In addition, there is greater need for more
attention to historical and political antecedents in describing the
relationship between the terms nation, people, minority, self-determination, and sovereign equality; between the evolution in international law from nation, people or minority, to peoples and nationstate; and between the movement from sovereign equality in the past
in relation to nations, peoples or minorities, to the movement toward
the right to self-determination in the present. Our concluding view,
similar to that of Daniel Turp, is as earlier suggested: that selfdetermination grew out of the historical traditional "practices of
states" (nations and peoples) in relation to their dealings with other
nations, states and peoples. For the purposes of this group right in
international customary law, minorities, ethnic groups, and peoples
(provided they met objective and subjective criteria to call themselves
minorities or peoples) were treated as such. The first articles of both
International Covenants and Article 27 of the ICCPR, as well as
Article 55 of the U.N. Charter, act to codify the meanings of the
right to self-determination as derived from customary international
law. The essence is codified in the first articles of both Covenants
and a lesser portion of this essence is codified in Article 27 of the
ICCPR. Politically speaking, Article 1, which includes the right to
secession, is available for legal support to those socio-politically
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stronger nations or groups (e.g. Bangladesh, Greenland, Croatia,
Lithuania, or Senegal in relation to the Mali federation) that, by
whatever means or for whatever reasons, are able to effectively or
credibly declare themselves "peoples" according to the requirement
of Article 1, or as colonial territories. The less socio-politically
powerful nations which, for whatever reasons, are unable effectively
to declare themselves as meeting the on-going criteria for "peoples"
must settle for a negotiated settlement excluding the right to political
independence, unless the state concerned voluntarily provides an
agreement for their demands (e.g. Canada, with regard to the Inuit).
Now that we have called attention to the need to balance sources
of law and give appropriate consideration to international political
processes in order to negotiate the confusion that bedazzles the right
to self-determination, we may now proceed, in the guise of concluding
this presentation, by asking the specific question: Do African-Americans have a right to self-determination?
VI.

CONCLUSION

At last, we have arrived at the point wherein a summary analysis
of the information presented will permit us to examine the possible
status of a theoretical claim by the African-American minority for
the right to self-determination. We shall not bedazzle you with the
question of whether African-Americans are a people or a national
minority for the purposes of a right to self-determination, since we
have earlier concluded that the question is largely one of selfdefinition within the context of geo-political and legal reality. Given
the present geo-political and legal reality, a self-definition by AfricanAmericans as a national minority seems most realistic. As earlier
mentioned, the right to self-determination can be subdivided into
external and internal types. It is the internal type that seems, in the
present political-legal climate, to be most available to national minorities such as the African-Americans and indigenous peoples of
North America. This is true because it is apparently the type governments have found most acceptable or least objectionable. According to Bertrand de Jouvenel, a most renowned French political
philosopher:
[p]olitical science is the study of power, its nature, historical
development and potentialities, and any action that is to
have a practical implementation in reality must be empowered (have the power to be implemented). Power derives
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from several sources; also, it can be delegated. Thus, the
search to implement a system, a policy or a new direction
is always the study of political science-the art of the

possible. 127
An analysis of the African-American question, thus, should begin
with a look at what level of political authority is absolutely needed
by African-Americans in order for them to manage or resolve their
most pressing crises, e.g. disproportionate representation in prisons,
welfare, health care, educational dropouts, drug usage, mental institutions, homelessness, single parent families, etc. First, what is required to safeguard their right to be different and equal, and to
achieve equal status with the majority? Second, what international
legal responsibilities does the U.S. government have toward the
African-American national minority that will assist it in achieving its
political and socio-economic needs? Finally, which of these minority
rights or U.S. legal obligations is it feasible to expect to be fulfilled
in the present political, socio-economic and international legal climate? The second and last questions are dealt with in this presentation, and it is not appropriate to attempt a response to the first
within the context of this Conference. It can perhaps be most usefully
answered only in an African-American conference designed for that
purpose-to reach consensus agreements that may be put forward as
representing the African-American democratic and collective decisions, and leading to appropriate procedures for consultation and
approval by the African-American people as a whole.
However, I am pleased to suggest that a happy marriage between
the responses to the last two questions is possible, and I shall go so
far, and no farther, as to suggest the general types of claims available
to African-Americans in international human rights law. (We should
note that almost any claim assumes the existence of some type of
democratic assembly that could plausibly, through the mechanism of
democratic elections, claim to represent the African-American people
as a whole. Of course, no such institution presently exists, and there
is no indication that African-Americans presently want to, intend to,
or are politically prepared to create such an institution.)
(1) First, African-Americans may wish to make their claim to
international protection for the right to self-determination based on
an agreement between themselves and their government. This would
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mean first bringing their political and socio-economic grievances to
the attention of the U.S. government with a plan for internal selfdetermination that could feasibly resolve those grievances. Any such
agreement reached would be recognized in international human rights
law. In relation to this legal option, note the recent split of Czechoslovakia, and the arrangement for the indigenous minority right
to self-government for the Inuit, a right which is also recommended
for the other indigenous nations. Also note the historical arrangements for minority protection in countries like Switzerland, Belgium,
and Nigeria, as well as the demand for such rights by the white
nations in South Africa and Rhodesia. Such an option could also be
accomplished within a federal state framework by voluntary accession
and with constitutional provisions allowing for special rights, or on
a non-territorial basis such as that suggested in the draft Constitution
for Mi'kmaq self-government, or the findings of self-determination
12 8
committees of the non-status aboriginal Canadians in Winnipeg.
The possibilities are only limited by imagination and politico-legal
restraints. (Federal state examples include such minorities as the
French Canadians in Quebec, the Ibo, Hausa, and Yoruba of Nigeria,
and minorities in China.) Even Washington, D.C. seems to be backing
into such a situation along with other metropolitan areas of the
United States. Here, it is interesting to note that the metropolitan
areas of states are the only territorial areas where African-Americans
may constitute a majority. Although achieving a majority, minority
populations cannot lay claim for a territorial right to autonomy, due
129
to the economic and social disruption it would cause the state.
(2) Second, African-Americans may claim systematic and institutional discrimination, present violations of human rights (including
minority rights) and past gross violations of human rights (including
slavery and apartheid), claiming that this has left them in an inferior
political, social and economic situation in the United States, and in
an underdog position in relation to other peoples in the world, from
which they can only escape through the adoption of some form of
autonomy, self-government, or institutional self-management, insofar
128. See Albert P. Blaustein, Constitution of the Mi'kmaq Commonwealth (Confidential
Working Draft 1992) (on file with author); see also, Della MacNeil, Self-determination and
Aboriginal Canadians (paper for directed reading course, winter session, 1993, University of
Regina, Dr. Y.N. Kly, instructor) (on file with author).
129. International human rights law would regard U.N. recognition of the right to
municipal autonomy as contrary to the principle of non-interference in internal affairs of the
state.
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as, over the past few decades, equality before the law, non-discrimination, and affirmative action have proved inadequate. Thus, a
demand for special rights under Article 27 of the ICCPR would
appear appropriate. If the U.S. government refuses to recognize their
special rights, and is still unable or unwilling to provide for equal
status (assuming that they have been democratically demanded by a
representative African-American assembly or council), then, backed
up by references to "recourse ...

to rebellion against tyranny and

oppression" set forth in the Universal Declaration of Human Rights
and the language in the Declaration on Principles of International
Law Concerning Friendly Relations and Cooperation Among States,
a third legal claim becomes available.
(3) The third option would probably be the most disruptive to
positive relations between groups in the United States. AfricanAmericans could claim they have a right to self-determination as a
revolt against oppression and the violation of their human rights.
This would call attention to the long history of gross violations of
the human rights of African-Americans, and the continuation of this
pattern into the present. To this point, Daniel Turp wrote:
[A] right of [self-determination] for peoples living in independent and sovereign non-colonial States may be exercised
if the latter are not conducting themselves in accordance
with the right of their [national minorities] to freely determine their political status within the State and to freely
ensure their economic, social and cultural development
therein. As certain commentators on the Declaration of
Friendly Relations have suggested, if a people is refused the
right to self-determination domestically, it can exercise its
right to self-determination [internationally], which then includes a right of secession [provided the state does not
correct itself]. [T]he legal validity of [the right] in the
Declaration on Friendly Relations [cannot] be doubted and
its customary character contested, particularly since the accession to sovereignty by the Baltic States and other Soviet
republics, the former' republics of Yugoslavia, the Czech
and Slovak republics and the self-determination process
under way in Eritrea point to the nonexistence of any
uniform and consistent practice along the lines of a ban on
self-determination

....

[A] democratic right to [self-deter-

mination] is now seeing the light of day and tends to confirm
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the universality of the right of [non-colonial] peoples to

self-determination.

130

The Declaration on Friendly Relations annexed to resolution
2625 (XXV), while affirming the need to protect the territorial
integrity of States, reminds States of their duty to conduct themselves
in compliance with the principle of equal rights and self-determination
of peoples. The Declaration thus lays upon States a positive obligation
to show respect for rights and demands in a spirit of equality.
Many scholars argue that the principle of self-determination can
be accorded priority over the competing principle of territorial integrity if a state violates the rights of minorities. One author suggests
that the provision "constitutes an unambiguous affirmation of the
applicability of the right of self-determination to peoples inside the
political boundaries of existing sovereign and independent states
.... I"31
Other authors, such as James Crawford, argue that a right
to secession can arise when a central government engages in "internal
colonization.' 1 32 Crawford notes that Resolution 1541 states that a
non-self-governing region is one that is both geographically and
ethnically distinct.13 3 While geographic separateness has generally been
taken to mean separation across land or sea, "there is no good
reason why other defining characteristics, including de facto boundaries established through systematic racism and [government minority
' 34
policies] might not also be relevant."'
We believe that African-American minority rights, equality, and
development can be accommodated within the context of full respect
for the territorial integrity of the United States, provided the United
States makes use of the wide range of options for majority-minority
relations which can be derived from state practice in different parts
of the world. Issues concerning African-Americans' minority rights,
as well as U.S. compliance with international obligations and commitments concerning the rights of persons belonging to the AfricanAmerican national minority, are matters of legitimate international
concern and consequently do not constitute exclusively an internal

130. Turp, supra note 76, at 6.
131. HALPERIN & SCHEFFER, supra note 11, at 23-24, quoting M.G. Kaldharan Nayar,
Self-Determination Beyond the Colonial Context: Biafra in Retrospect, 10 TExAs INT'L L.J.
337 (1975).
132. James Crawford, Self-Determination Outside the Colonial Context, in SELF-DETERMINATION IN THE COMMONWEALTH 13 (W.J. Allan Macartney, ed., 1988).
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affair of the United States. All members of the United Nations, in
accordance with Article 56 of the U.N. Charter, have undertaken an
obligation to cooperate with the organization in promoting universal
respect for and observance of human rights. International human
rights bodies can assist the United States in minority conflict resolution by providing concepts that do not find their roots in historical
minority enslavement models, by monitoring of implementation of
human rights, and through the handling of complaints.
The lobbying of indigenous peoples at the United Nations has
helped to raise the question as to whether decolonization must be
limited to overseas territories, or whether it can be extended to the
metropolitan state. Because indigenous peoples rely on treaties with
states, they should have a better case for internal self-determination
than African-Americans. As for the external type, suffice it to say
that there are no cases in North America where indigenous peoples
or the governments involved are giving serious consideration to the
right of secession as an option.
Politically, the issue of self-determination (whether it is interpreted to mean the ability to act independently in international
relations, greater local or regional autonomy, equitable participation
in federative state systems, outright independence, or some other
variant) is seen by political leaders around the globe as a threat to
national security, and it is the fragility of a state in crisis, on the
one hand, and the force of claims for self-determination, on the
other, which are at the heart of the problem. However, although
states resist demands for implementation of self-determination (which
often means the right to secession), international law (the law of
states) calls for the creation of pluralistic societies (which never means
secession) in multi-national states such as the United States. We
repeat and underline the importance of remembering that self-determination in pluralistic societies can refer to all forms of local
autonomy or pluralistic arrangements within a sovereign state. As
earlier mentioned, many specific and successful autonomy arrangements have been made for minorities to enjoy self-government or
"home rule" over time. Some typical examples are Greenland, the
Faroes, and the Aaland islands. There are also territorial sub-divisions
made which did not originally have a pluralism intent, but, under
some circumstances, can have a pluralism effect, such as the Southern
United States before the Civil War, or Atlanta and Washington,
D.C., today. Generally, the purpose is administrative decentralization, while the effect can be that minorities living compactly together,
in areas where they form the majority, are able to develop material

1]

AFRICAN-AMERICANS AND SELF-DETERMINA TION

45

and cultural aspects of their identity within the scope of the power
delegated.' 35 For this to occur, the minority concerned must consciously and openly declare this as their intent, and this intent must
be officially accepted by the national government, preferably in a
written law or agreement. Administrative jurisdictions can also be
attached to the minority itself, in the case of non-territorial selfdetermination (when the group, like African-Americans, is dispersed
throughout the general population).
In an economically and politically developed democracy such as
the United States, where democracy and freedom are bywords, the
demand for consociated democracy should not mean a zero-sum
game, but a victory for all, and for national development. It should
mean seeking the broader models and mediating experience of the
United Nations to help America break free of the attachment to its
historical dilemma: the white men/black men analytical framework
that prevents the United States from having to deal with the real
minority-majority problem, and thus from completing its march
toward becoming a world society, the new world order-a beacon
for the day after tomorrow.
While in theory we have concluded that African-Americans do
have the right to self-determination in international law, we must in
all reality remind ourselves that African-Americans have not made
self-determination or minority rights demands. Nor are they creating
the political structure required to do so. What will this mean for the
influence and image of U.S. democracy? The world awaits America's
MacDonalds, as well as its democratic lessons, which it observes,
studies, adapts and copies well. History will not repeat itself. A
future of continued minority oppression will represent a descent into
ignorance and chaos. Who will be to blame? Is it history? Those
who understand and are well-informed should think and act free of
paradigms emanating from the "strange attraction" of America's
oppressive past. We must continue to flutter our wings and hope for
the strong wind that clears away the stagnant air.
PANEL DISCUSSION

I,
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Earlier, Dr. Kly answered a very crucial question regarding the
issue of African-Americans and self-determination. The question was,
"Are African-Americans a people for the purpose of self-determination?", and his earlier answer was yes. Yet, there remains a number
of crucial considerations. The formal declaration as a national minority, of course, has not happened among African-Americans. Selfdetermination would require such a formal definition, and consideration of the knotty issues of political process, who would speak
for the African-American experience, and what kind of democratic
process would be invoked. Would it be representative? Would it be
one person, one vote? These are issues yet to be raised and yet to
be answered. Other issues that the panel are to respond to, of course,
include the-issue of African-Americans' collective rights and the U.S.
Constitutional legal system, the problem of territoriality, the issue of
foreign policy and African-American self-determination, and the issue
of economic and political development.
As a sociologist, the most striking aspect of Dr. Kly's work for
me is its profound calling into question of our conditioned responses
regarding thinking about African-Americans in this country. Most
precisely, in public policy and in the social sciences, the discussion
has been dominated by what I might call a "race relations model."
This dominant assumption centers on the idea that the ultimate
incorporation of African-Americans will happen. Of course, with
over four hundred years of history, one might want to call into
question that particular assumption. Clearly, the idea that through
minor tinkering with the society, such as Affirmative Action, redresses can be won, must be called into question. Raised by Dr. Kly
are those deep level, structural asymmetries, regarding wealth, political power, and cultural hegemony, which exclude African-Americans
in this country. Dr. Kly has placed those structural asymmetries at
the center of his analysis. What I have concerns about are not those
issues, because I think they were quite powerfully addressed, but I
do want to raise several questions. Those questions center on issues
of class and gender within the African-American community.
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I would raise the issue of what prevents new class cleavages
arising, even as a national identity is forged. Are the possibilities of
a new national minority elite there? In a capitalist society such as
the United States, does the ending of one kind of oppression engender
the beginning of another? Are there other existing examples of a
national minority that has chosen the socialist alternative in the
context of a capitalist society, and what would be the possibilities
there? Secondly, one of the most profound areas of disempowerment
for African-Americans and for all national minorities occurs for
national minority women and children. What about women's rights
and the rights of children? I know international human law encompasses those rights, but I was disturbed not to hear them articulated
or addressed in the earlier remarks. Clearly, any kind of move
towards self-determination would have to have those questions at the
center of the consideration.
STATEMENT OF KEITH ELLISON'37

I think that this conversation is critical, and I am glad that I
am the first person to be able to address you because I wanted to
make remarks focusing on how important it is for us to begin this
discussion. I think that there is a kind of collective mindset that is
way out of touch with the reality that African-Americans have faced
for the last four hundred years in this hemisphere or thereabouts.
While noble and admirable people, of all colors, have worked toward
the realization of integration and assimilation in American society,
the reality of our experience in the United States has been essentially
contrary to that. If you were to look in terms of numbers, not
individual cases, but in terms of most people, you will find that
there is systematic state, governmental abuse of the African-American
population that dates back before the civil war, certainly during
slavery, which has remained constant. Recounting all of AfricanAmerican history isn't important here, but I think we must pay close
attention to a few things. We must focus on the relationship of the
African-American citizen to the government of the United States,
and on what that relationship has been and how it has changed over
the years.
The first legal change of the whole African-American status was
with the Emancipation Proclamation. The United States did not say
that African-Americans were free, but that African-Americans in
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states not in rebellion could walk away from their masters. Many
states maintained slavery, including Delaware, Maryland and other
border states. Clearly, that was a war act, an act of war designed
to erode the economic base of the states that were in rebellion. It
was not a clear acknowledgement or recognition of the humanity of
African-American citizens. This is just a simple, historical fact.
We move a few years later to the passage of the Civil War
amendments. It is important to note that when the Fourteenth
Amendment was passed, several states had not yet been reintegrated
into the union. Some arch-segregationists argue that the Fourteenth
Amendment is invalid because it was not ratified by the proper
number of states in the proper way-because it wasn't fully accepted
and absorbed into the American legal process and done in the way
that is constitutionally required. Here again, we see the status of
African-Americans, in terms of the right to citizenship, is still very
much in flux and very much in doubt in the minds of far too many
white Americans.
Finally, we move on into that period of American history known
as the "Nadir" or the post-reconstruction period. You should read
the book, 100 Years of Lynchings,38 if you would like to get some

idea of how bad that period was for Black people. It is well known
that by 1896 the legal status of African-Americans had reverted back
to something very close to what it had been prior to 1863, except
that African-American citizens were more or less slaves of the state
as opposed to slaves of individual white persons. I would submit to
you that that legal status, and the common estimation of the AfricanAmerican population, has remained constant ever since then, and
that while sometimes African-Americans individually may achieve
some greater modicum of success, and while sometimes even all
African-American citizens may have ebbs and flows in our collective
condition, the condition of the African-American population to' the
state has remained constant; and even till today, African-American
citizens are only marginal citizens of the United States.
This condition of Black people, the pseudo-citizenship, gives
African-American people the right to forge their own separate,
independent identity, if they should choose to do that. I think what
is needed is that African-American citizens should have a right to
vote on that question. Should we remain with the American State,
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the United States, or should we opt out of that arrangement? The
common estimation and legal status of African-Americans throughout
American history brings African-American citizens into the modern
day position where any effort to integrate with American society is
rebuffed. It is not that African-Americans have, by and large, been
opposed to integration and pluralism. Whites, particularly those
possessing political and economic power, have resisted inclusion.
What I am saying is that if a National Minority is refused the right
to be integrated, then the larger society should allow and assist the
National Minority to opt for an independent destiny. We need only
wheel out statistics on discrimination in employment and housing to
prove that point. So, integration is something that has really not
been fulfilling and rewarding, but any effort to separate also has
been met with equal, possibly more, aggression. So given those two
dynamics, it is clear that the status of the African-American citizen
is still that of being a subject of the state and not a citizen of it,
and on that ground, the right to self-determination certainly needs
to be recognized and even fought for.
STATEMENT OF DR. AUGUST NIMTZ 3 9

I think that the paper that Dr. Kly presented makes a very
powerful legal case for African-American self-determination. However, I want to approach this from the perspective of politics, as a
political activist and political scientist. I want to look at this issue
politically, that is, within the political realm. It strikes me in looking
at the history of the quest for self-determination on the part of
subordinate, subjected, or oppressed peoples, that this struggle and
the achievement of that goal of self-determination takes place regardless of what the legal framework actually is. It strikes me that
the legal system, by and large, reflects political reality. Oftentimes,
it lags behind political reality. But the quest for self-determination,
the struggle for self-determination, and actual achievement, takes
place regardless of what the legal system says. In this regard, I would
like to focus on one of the last comments in the paper, that "we
must in all reality remind ourselves that African-Americans have not
made self-determination or minority rights demands."
Therein, I think, lies a very important consideration-the absence
of this as a particular demand, and why that is the case-why it
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doesn't exist. In raising this question, it is important to keep in mind
that the demand for self-determination has existed in the past on the
part of African-Americans. I think that history shows it ebbs and
flows. It emerges at some stages in history as a more important
demand than at other times. In the 1920s, it took a particular
expression, although this was by and large done externally. I am
referring to the black belt thesis that was put forward from Moscow
by Stalin, namely that there was a layer of contiguous counties in
the southern United States, where the majority of the black population lived, and that those counties constituted a future state, an all
black country. As I said, that idea was formulated in Moscow first,
and it never really took hold here in the United States. Stalin's ideas
were erroneously based on his reading of where the Marcus Garvey
movement was, and what it had been able to accomplish, a misreading
of it, in my opinion.
But the black belt thesis resurfaced in the later 1960s. Organizations such as the Republic of New Africa picked up on that theme
again. It was during the 1960s that, indeed, we saw the next wave
of black self-determination, black nationalism. It centers especially
around the demand in the late 1960s, beginning around community
struggles in places like New York and elsewhere, for black control
of the black community. This was the major expression, the form
in which the sentiment expressed itself. Certainly Malcolm X was
one of the chief spokespeople for Black nationalism and the quest
for self-determination. That is the form it seems to me that it took.
It died out in the late 1970s and early 1980s.
I think there was a dying gasp represented by an organization
that came into existence in the early 1980s, that I had a chance to
participate in briefly, known as the National Black Independent
Political Party. The National Black Independent Political Party, as
the name suggests, was an attempt on the part of some people within
the Black community to create an actual, separate Black political
party. The sentiment came out of the Gary convention in 1972,
through the Black Political Convention, and then finally, the National
Black Independent Political Party. By 1986, this effort, which purported to actually create a party independent of both the Republican
and Democratic parties, had by and large come to an end. Many of
the key people who were involved in that effort became activists in
the Democratic party, beginning with the Harold Washington campaign in Chicago, and then later, Jesse Jackson's Presidential aspirations. A number of those people who were activists and leaders in
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the National Black Independent Political Party continue to be activists
in the Democratic party, including the representative from Baltimore,
Maryland, to Congress, who was one of the key activists.
The question that Dr. Kly raises at the end of the paper is why
aren't there any demands at this particular time. It seems to me the
reason is that there were in fact very real changes that took place in
this country in the aftermath of the Civil Rights movement that led
to, if not integration, then a degree of upward mobility for increasing
layers within the Black community-a degree of upward mobility
that reflected something else that was taking place within U.S. society,
increasing class polarization within U.S. society as a whole. That is
reflected, we can see, in all kinds of figures on income and inequalities
in welfare in the country as a whole. Within the Black community
you begin to see increasing disparities in income and wealth. In fact,
there was a layer of people who benefitted quite well materially from
the Civil Rights movement. Whatever one may think of Colin Powell
or Clarence Thomas, they are products of the Civil Rights movement,
the people who have been quite successful and upwardly mobile.
And there are more people within the economy. Reginald Lewis, for
example, one of the foremost entrepreneurs on Wall Street who died
a few months ago, was also a product of this kind of upward
mobility. I would argue fundamentally that the quest for self-determination throughout history on the part of oppressed minorities has
almost invariably been led by elites, and intellectuals. This was the
experience of Nineteenth Century Europe, and it has been the experience of Twentieth Century Africa and other third world countries.
The reality is that as opportunities have become available for elite
and intellectuals within the Black community to move, to become
upwardly mobile, the requests and demands for self-determination
have tended to abate. To the extent, to make a forecast, that those
desires, those quests, are not entirely fulfilled, we may anticipate
again a demand for self-determination, but as long as the hope exists,
and as long as the possibilities exist for that kind of mobility, I am
not convinced that we will see a demand for African-American selfdetermination in the immediate future.
STATEMENT OF TONI SHOLA MOORE' 40

The part of the talk that Dr. Kly gave this morning that intrigues
me the most is the issue of self-determination and minority rights.
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Minority rights were called internal self-determination. I have some
questions about that, and some concerns about it as well. I think
that as a people in this country, and also in the international context,
African-Americans have looked at themselves and always been viewed
as a minority. As minorities, our rights are in two realms: (1) not
to be discriminated against, and (2) to have special protections,
special measures and rights taken to repair past wrongs. Now, the
concept of self-determination is quite different, and I do not look
at minority rights as a form of self-determination. I view minority
rights in a passive context-just asking not to be discriminated against
and being allowed to profess your religion or your linguistic rights
or what have you. But self-determination is something quite different,
and I think that although demands have been made in the past by
the African-American community in the United States around selfdetermination, these demands have not been made at the level that
demands have been made with respect to minority rights. Therein
lies, in my mind, quite a distinction. I think that when we move to
the point, and I believe that we are moving there, although incrementally, where the United States government, and we as a people,
understand that the African people in the United States are, in fact,
a people, as opposed to, or perhaps in addition to, being a minority
group, that there will be different demands made and different rights
afforded.
The right to self-determination as set forth in the International
Covenants that were talked about earlier, provides that the right is
vested in peoples, and although I know this was read this morning,
I am going to read it again because I do think it does show the
distinction. In the International Covenant on Civil and Political
Rights, it states that "all peoples have the right to self-determination,
and by virtue of that right, they freely determine their political status
and freely pursue their economic, social, and cultural development. ' ' 141 I think those words, political status and development, are
key, as opposed to Article 27 in that Covenant, which states that
"in States in which ethnic and religious minorities exist, people
belonging to such minorities shall not be denied the right in community with other members of their group to enjoy their own culture,
to profess and practice their own religion or use their own lan-
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guage."' 142 Clearly, that is important, but it is very different than
being freely able to determine your political status, and being able
to develop socially and culturally, and to determine your own destiny.
I think that there are a number of questions we have to ask
with respect to African-American people being designated as a people
for purposes of self-determination in the international arena. Does a
group of individuals who were brought to this country, a group of
individuals who had racial, linguistic, cultural, and historical traits
that were unifying, if not exactly the same, lose their status as a
people by virtue of the enslavement process? Can a group of people
who were kidnapped, enslaved, and brought here, be forced to be
citizens in the country that kidnapped them?
Here, we get to the issue of the passage of the Fourteenth
Amendment. The Fourteenth Amendment stated that all people born
within the United States would in fact, be citizens, and this could
be viewed as an imposition of citizenship upon those individuals who
had been brought here, or upon the descendants of those individuals
who had been brought here, as slaves. Some people have viewed the
Fourteenth Amendment as an offer of citizenship to African-American people here in the United States, an offer that has never been
formally accepted or rejected. By default, in a sense, the offer has
been accepted, and people' of African descent in the United States
have therefore become "citizens." But I think the first speaker
accurately said that perhaps the word "subjects" more appropriately
describes our relationship with the United States. African people in
the United States have never really had the opportunity to exercise
freedom of choice with respect to citizenship, and that is a key
question to be answered when we look at the issue of self-determination.
To me, flowing from this idea is another question: If people of
African descent in the United States were denied self-determination
by the original kidnapping and transporting to the Western hemisphere, and if we were then denied self-determination with respect
to enslavement, and then denied self-determination with respect to
whether or not we were going to be citizens of this nation that we
now found ourselves in, is it now, hundreds of years later, legally
permissible to deny us self-determination around who we should be,
where we should reside, and how we should control our destiny,
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because historically we have been continually denied self-determination? Does that original wrong allow an ongoing wrong to exist?
The ongoing wrong has continued up to this point partly because
the demand for self-determination has not been made.
The other issue in this arena is that self-determination is a
fundamental human right. It is an ongoing right. It is not a right
that a people, in the life of a people, get only once. You do not get
to decide only once what you want to do with your destiny. Selfdetermination is ongoing. So, African people in this country have
the right to self-determination, even though it has not necessarily
been asserted or enforced. Because we do have the right to selfdetermination, we must begin to analyze and understand and demand
this most basic right.
Another question is: Who determines whether or not people of
African descent in this country have the right to self-determination?
Dr. Kly did address this to some degree when he talked about selfdefinition. I think our self-definition, which has been imposed on
us, has been the definition of a minority people in the United States,
and not in the international context. There has been no connection
with African people worldwide, with an understanding that, in fact,
we really are not a minority in the world. Thus, self-definition and
determination is another issue that needs to be addressed as we look
at the issue of self-determination. Are the perpetrators of the wrong,
the perpetrators who denied self-determination to African-Americans,
the ones who are going to decide whether African people in the
United States have a right to self-determination? Or will it be the
international and regional organs that exist? Or will it be the people
themselves? And of course, I think the answer is self-evident.
STATEMENT OF PHOEBE W.

WILLIAMS
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The perspective I choose to bring to this discussion about African-Americans and the right to self-determination focuses on economic development. The international discussions acknowledge the
relationship between self-determination and economic development.
I propose that we expand our discussions about African-Americans
and economic development to include freedom from racial discrimination operating in markets other than those traditionally addressed
by human rights agendas.
143. J.D., Marquette University Law School; Associate Professor, Marquette University
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Generally, domestic civil rights policy has attempted to address
discrimination operating in a few select markets. On the domestic
front, policy makers have enacted federal discrimination laws designed to discourage, detect, and remedy race discrimination Operating in markets for housing, employment, lending, and public
accommodations.
An examination of international human rights policy suggests
that, similar to their domestic counterparts, international policy makers tend to focus on discrimination operating in a few discrete
markets, i.e., housing, employment, and public accommodations.
The Universal Declarationof Human Rights, adopted by the General
Assembly in 1948, focuses on the employment transaction identifying
the "right to work" as an essential human right. 144 Article 23(1)
provides that "everyone has the right to work, to free choice of
employment." 1 45 Similarly, the InternationalCovenant on Economic,
Social and Cultural Rights identifies the right of employment as an
essential right. 1' Specifically Articles 6 and 7 of the Covenant rec147
ognize rights to employment under just and favorable conditions.
The Convention on the Elimination of All Forms of Racial Discrimination expressly identifies as "economic ... rights, in particular,"
14
rights to free choices of employment and housing.
Examination of the rights enumerated in international human
rights instruments suggests that policy makers assume that economic
development is dependent primarily upon access to employment, just
compensation for employment, and collective bargaining. The international vocabulary appears to ignore the necessity for oppressed
minorities to have equal opportunities for entrepreneurial ventures
and accumulation of capital.
Equal access to quality employment and housing are essential to
African-Americans' economic development. Racial discrimination operating in both of these markets has been and continues to be a
barrier to African-American economic development. But, housing
and employment are only two of the many economic transactions in
which African-American's participate.
I suggest that we expand our discussions about economic development and self-determination to include other economic transac144.
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tions. We must also consider the extent race discrimination
disadvantages African-Americans in markets for consumer goods and
services, commercial contracting opportunities, consumer and commercial loans, and consumer and commercial insurance products. An
emerging body of research suggests that race discrimination operating
in these markets also significantly impedes African-American economic development.
There are numerous indications that the race discrimination
which operates in consumer and commercial markets is pervasive.
However, I would like to share with you just one illustration of the
additional costs paid by African-Americans because of race discrimination in one basic transaction, the purchase of a new car.
In a 1991 article published by the Harvard Law Review, Professor Ian Ayers disclosed the results of a study which considered
whether the process of negotiating for a new car disadvantaged
women and racial minorities. 149 Professor Ayers observed that for
most persons, the purchase of a new car would represent, after
purchase of a home, their largest consumer purchase. During 1986
consumers in the United States spent more than $100 billion on new
car purchases.5 0
The Ayers Study used testers to determine the effects of race
and gender on new car negotiations. White testers and AfricanAmerican testers were paired and instructed to enter ninety dealerships in the Chicago area and negotiate a price for identical cars.
Using a uniform negotiation strategy and bargaining script, the study
limited the negotiations to one issue, the price of the car. The study
also controlled for other factors which might influence how sales
personnel would negotiate with a prospective buyer. The testers
provided the salespeople with information to reflect comparable levels
of education, economic class, occupation and residence. There was
also consistency among the testers in age, dress, and attractiveness.' 5'
The results of the Ayers Study were startling to some; for others,
they confirmed suspicions. Using identical negotiating strategies, the
white male testers received significantly better final offers than those
given to white female or African-American testers. White female
testers had to pay forty percent higher markups than the white male
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testers. African-American male testers had to pay more than twice
the markups of white male testers. African-American female testers
52
had to pay more than three times the markups of white male testers.
How did these results translate into additional dollars white female
and minority consumers might have to expend for an identical
product? Based on final offers to the white male testers, the average
dealer profit was $362; for the white female testers it was $504; for
the African-American male testers it was $783; and for the AfricanAmerican female testers it was $1,237.1'"
We have now identified the economic disadvantage race discrimination creates for African-American consumers in one basic transaction. I would now like to briefly consider the domestic laws
available to redress this type of racial discrimination. Often we
assume that the federal civil rights protections enacted in 1964 address
problems of discrimination for racial minorities. However, the scope
of Title VII is limited to employment transactions; negotiations for
new car sales do not fall within Title VII's prohibition. Professor
Ayers observes that statutes enacted after the Civil War, Sections
1981 and 1982,154 prohibit race discrimination in the making and
enforcement of contracts and the purchase of personal property.'5 5
Arguably these legislative schemes prohibit race-based discriminatory
sales contracts for new cars.
Post civil war legislation is hardly efficient for preventing, detecting or addressing racial discrimination in consumer transactions.
Both statutes require proof of intentional and purposeful discrimination. Claims for violations must be brought by individual litigants. 5 6 There is no administrative governmental agency to assume
investigative and enforcement responsibilities.
Even if litigation concerns are addressed, how does an AfricanAmerican consumer discover that the price he or she pays for a
consumer good is different from that paid by a white male purchaser?
Unlike employment contexts, where individuals may have sufficient
opportunity to observe differential treatment, private transactions for
51 7
consumer goods and services do not provide such opportunities.
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These observations lead me to conclude that we must expand
our discussions about self-determination and economic development.
We must consider that race discrimination disadvantages AfricanAmericans at both ends of consumer and commercial transactions.
African-Americans must frequently use earnings diminished by race
discrimination to pay prices inflated by race discrimination for identical goods.
STATEMENT OF

HON. EDWARD

WILSON' 58

One of the disadvantages of going last is that a lot of people
have said what you were going to say. So please forgive me if I
seem like I am copying what other people have said, but they have
stolen my thunder already. Are African-Americans a people, or are
they a minority group? Dr. Kly has spoken to this topic in some
detail this morning, and so I am certainly not going to attempt to
cover any of his ground. I have no doubt that he has done a
marvelous job in setting that out. Dr. Kly came to the conclusion
that for some purposes we are a "people." I think that we obviously
have quite a way to go, and for some purposes, I must say we are
not yet a people. The question that is posed, I think, is an extremely
important and provocative one, and it is one that we have just started
to explore. The ramifications and implications of that, for both
African-American society and the larger society, are enormous.
In this country, we have traditionally been viewed as a minority
group, and under some models of social theory, minority groups will
eventually assimilate into a larger community. Under such models,
various differences will melt away or boil away or blend away in
this melting pot. We can see obviously that that has not been the
case throughout two hundred and some years of American history.
The stew is obviously still cooking, and it shows no signs of being
done yet, or a need to be removed from the stove. We can see, for
instance, that the tensions in the past year or so, in the wake of the
Rodney King beating and the subsequent trials of the officers involved, were such as to point out what I think we already knew,
that there is a tremendous tension which borders upon not just a
disagreement but a fundamental distinction in world outlook and
values between the African-American community and the larger white
158. Judge, Ramsey County District Court; Judge Wilson previously taught law at
Hamline University School of Law, and served as Staff Attorney with the Legal Aid Society
of Minneapolis and the Neighborhood Justice Center in St. Paul. He currently serves as a
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community in this society. Now we can say with some assurance,
that among European immigrants who have been in this society for
a couple of generations or so, most, if not all, of the cultural
differences have, in fact, been washed away or blended together. But
that obviously has not been the case with the African-American
community. What I suggest, what I believe, is that we ought to begin
immediately in getting away from the use of the term minority and
viewing ourselves as minorities in every sense of that word. Our
efforts ought to be directed toward achieving the status of peoplehood
or peopleness, if that is the word, if not in numbers, then at least
in spirit and in economic and political power. What is a minority
after all?
The cold dictionary definition defines it as a racial, religious, or
ethnic, political or national group, which is regarded as being different from the larger society of which it is a part. Again, that is a
sterile dictionary definition. It does not begin to take into account
the aspects of minority group status of which we are all aware, such
as being underemployed, underhoused, and undereducated, on the
one hand, and being overpoliced, overregulated, and overlooked, on
the other. Being a minority group carries with it the implicit recognition of being a victimized group. It carries with it the recognition
that you are a group that deserves to be protected. For instance, our
U.S. Supreme Court has developed a very complicated system of
protecting the rights of persons who are viewed as being members
of a minority group, and any time that we have a state or federal
law that is seen as having a substantial or adverse impact on such a
group, that law has to be viewed with what is called strict scrutiny,
in order for it to withstand constitutional muster. The very word
minority, then, seems to suggest a weakness or a need to be protected
from those who would otherwise harm you.
The United Nations, as has been pointed out in this seminar,
has in various contexts begun to deal with that question. In the
International Covenant on Civil and Political Rights, we see that
Article 27 talks about the fact that members of ethnic, religious, and
linguistic minorities shall not be denied the right to enjoy their own
culture, profess or practice their own religion, or to use their own
language. 5 9 I would like to add a different perspective to that. When
we talk about a group as a people, we have to talk about a different
set of expectations and rights that minority groups do not have. The
analogy that I want to present and suggest as something to consider
159.
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is that of Native American people in this society and in the state of
Minnesota.
The Native American people are also traditionally considered a
minority group, but they also have a unique status based on their
history and unique relationship with the United States government
that give them rights that other so-called minority groups do not
have. We can see, for instance, that Native Americans are able to
engage in certain businesses, such as casinos, which are extremely
lucrative, in which other groups cannot engage. They also enjoy
certain fishing rights which other groups do not have. That is a
result of their unique status. So, while they are considered to be a
minority group, on the one hand, they do have some very obvious
and very beneficial rights, on the other, which are accorded to them.
They have not yet achieved the status of a people, of course. We
know that they do not have the self-determination which is given to
a group which has achieved peoplehood, if that is the word to use.
However, we must, at the same time, recognize that the rights that
they have are far and above those of us who have not yet achieved
that particular unique status. It seems, then, that clearly what we
have to do, is to work toward achieving that status of being a people.
PANEL DISCUSSION

II, DUTIES ASSOCIATED WITH THE RIGHT
TO SELF-DETERMINATION

6
STATEMENT OF ROBIN MAGEE W

This has been, and is, an urgent and necessary conversation. I
have been richly fed by Dr. Kly and the prior panel. And I eagerly
await remarks from this panel. This panel has been charged with
extending the inquiries of earlier this- afternoon into some useful
directions. And the panelists come well recommended to fulfill that
charge. As moderator, my primary function is to provide you the
most unfettered access to these great thinkers. And the best way, I
guess, that I can achieve this is to allow you to hear from them as
expeditiously as possible. Towards that end, I will merely bring
forward those pressing questions from prior discussion, as well as
introduce some important inquiries yet to be addressed.
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The two basic questions carried over from earlier today are: (1)
Whether the African-American community has the right to self- determination, and (2) whether as a people, or a national minority, if they
are different, the African-American community is willing and able to
exercise the right. That is, assuming the right to self-determination,
will it, should it, and/or can it be exercised here in the United States
and/or be protected by the international community generally, or by
the United Nations, specifically?
Towards answering these questions, the panelists will discuss the
benefits and/or limitations on the various mechanisms available at the
international level to advance and maintain a right to self-determination.
The panelists will consider whether the mechanisms of arbitration,
negotiation, and conciliation are sufficient to protect or implement the
right, or will the use of these mechanisms within the United Statesthe historical oppressor of the African-American community, within
the context of an organization that is chiefly funded by that historical
oppressor-the United Nations-further thrust the African-American
community into a downward spiral of compromise and dissatisfaction.
Related to this inquiry, the panelists are charged with examining the
responsibilities attendant to the African-American community should
they assert their claims to civil and human liberties at the international
level. If African-Americans are required, as has been suggested in prior
conversations, to consider the impact that securing and maintaining
their right of self-determination might have on other domestic communities and the larger global community in pursuing and shaping this
right, will the claim of the African-American community be diluted by
these considerations and whatever calibrations that these considerations
might require?
When I reflect on the interpretative trajectory of the Fourteenth
Amendment, I am personally cautious. The Fourteenth Amendment
has been applied fairly broadly to a host of groups that were not
originally contemplated under the amendment, while, at the same time,
the amendment has been rather restrictively applied to the AfricanAmerican community. Arguably, the Fourteenth Amendment now provides less protection to the African-American community, the group
for which it was enacted, than it does other communities. In short,
the right of self-determination looks good and sounds good, but may
not, in fact, provide African-Americans with any long-lasting benefits.
Finally, I think the panelists have been asked to speak specifically
to the audience, and less theoretically and abstractly, and ask you as
individuals to consider the roles you may want to or can play in
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effectuating a right to self-determination by the African-American
community.
STATEMENT OF CHERYL I. HARRIS

16 1

I am very excited to be participating in what is an important
discussion, and I will admit at the outset that I do not have answers
to any of Robin's questions. However, I do have some thoughts on
the answers. But I think because these are complex issues that have to
be worked out through a very broad process, many of these thoughts
are tentative. I will also be building on much of what has been said
already in talking about duties associated with the right of selfdetermination. It is very important to consider these duties for many
reasons, but it is particularly important because United States discourse
is often focused exclusively on the assertion of rights as claims without
any consideration of corresponding duties or obligations. One basic
impulse, then, is to consider what it would mean to take into account
the needs of all as a duty associated with self-determination. This
involves conceptualizing the right of self-determination as being grounded
in and bounded by principles. That is to say that the right of selfdetermination cannot be free from the duty to recognize its operation
and effect on other peoples and internally on the people themselves
who are seeking to assert it.
I begin then with the idea that one duty connected to the right of
self-determination is the duty to recognize history. We cannot afford
to repeat the errors of the West, which has been to deny the existence
of history. Mahmood Mahdani, a Ugandan political scientist, cautions
against the Western bias embedded in the international human rights
framework. He points out that often distinctions are made between
tribes and peoples, but asks what it is that makes two million people
in Europe a people or a nation and two million people in Africa a
tribe. The distortion is accomplished by ignoring history. So I think
that it is a good caution to start with, to say that we really have a
duty to acknowledge history.
If we do so, then, we must recognize that this discussion on selfdetermination is an effort to internationalize the struggle and the claims
of African-American people, of Black people in this country, that has
a very long history. Indeed, even during the period of slavery, Black
people sought to claim protection under international law. In addition,
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to asserting that slavery was itself a blatant violation of international
law, we can think of specific examples, such as the "Amistad" case,
involving a ship in which the slaves mutinied, took control of the
vessel, and claimed protection under international law as citizens of a
foreign country who could not lawfully be delivered as slaves to the
United States. 62
Following slavery, the arrangements regarding the balance of power
between the North and South broke down, leading up to the Civil
War. We are aware that the Civil War was fought, not to insure the
freedom of the slaves, but to determine the form and the shape of the
U.S. political economy and power. Formal legal equality was conferred
through the post-Civil War amendments, but those rights were usurped
through decisions of the courts that stripped the amendments of any
substantive meaning. The Ciil Rights Cases,163 the first Supreme Court
interpretations of the Thirteenth, Fourteenth and Fifteenth Amendments, really should have been named the "Civil Wrongs Cases." The
withdrawal of federal government troops from the South allowed the
violent retrenchment of white supremacist power that is well-documented. So we witness a paradigm, a constant, about the dissonance
between formal equality guarantees and the inequality-in effect U.S.
domestic apartheid-that was legally ratified by the Court in Plessy v.
Ferguson.164 International law continued to have tremendous impact,
however, particularly in ending the period of de jure segregation. In
one aspect, the international balance of power was a major impulse
behind the Brown v. Board of Education decision.1 65 In its competition
with the Soviet Union for influence in Africa and Asia, the United
States was taking a lot of heat over its domestic policy vis-a-vis Blacks.
It was very difficult to convince the nations of Africa that were coming
out of colonialization that the U.S. democratic, capitalist system was
a good one when these countries looked at what was happening
domestically to U.S. Blacks. Thus, the U.S. Justice Department filed
briefs in Brown urging the lifting of legalized segregation because it
was a foreign policy disaster.
Recognizing the history of internationalizing the struggle of Black
people requires that we acknowledge the contributions of advanced
sectors of the Black movement itself. Both W.E.B. DuBois and Paul
162.
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Robeson sought to draw out international linkages between the struggles
of Blacks in the United States and the struggles of African peoples
and people of color against colonialism and imperialism on a worldwide
basis. During the 1960s, sectors of the Black movement like the Student
Non-Violence Coordinating Committee, the Black Panthers, and the
Organization of African-American Unity founded by Malcolm X, all
recognized the importance of these international linkages. Malcolm X
said then that we need to recognize this is a human rights struggle,
not a civil rights struggle. In 1979, the National Conference of Black
Lawyers (NCBL) prepared a petition charging the United States with
genocide and other violations of human rights norms in connection
with its treatment of Black people. This petition was filed under the
United Nation's Economic and Social Council Resolution 1503 procedure with the Subcommittee on Minorities. Many organizations and
individuals have sought to internationalize the human rights struggle
by laying claims before international fora regarding gross violations of
human rights of Blacks in the United States. It is important, then, to
acknowledge and really learn the lessons of history, because we all
stand on the ground that has been laid down.
I think that the other duty we have is to be democratic, and I
mean here small "d," not big "D." This means that we are required
to observe not only the process, but the substance of democracy. Other
speakers have noted the need to form structures which allow for
democratic consultation and articulation of basic principles through
which we can lay claim to our right to self-determination. None of
this is easy or obvious. I think it is going to require building durable
political institutions.
A comparative kind of analysis, one that is very useful to me at
times, is to look at South Africa and look at the founding and history
of an organization like the African National Congress, which has been
in existence since 1912. In terms of laying a claim to self-determination,
over time, the ANC has moved through various phases of struggle
from peaceful petition to armed resistance, but basically grounded itself
in a certain democratic ethic. This focus on broad consultation and
participation led to the all in-Africa Congress in 1955, through which
the principles guiding the movement were articulated in the Freedom
Charter. 166 The Freedom Charter is still a document that South Africans
talk about, relate to, and can quote from today as a valid expression
166. Johan D. VanderVyver, Comparative Constitutionalism:ConstitutionalOptions for
Post-Apartheid South Africa, 40 EMORY L.J. 745, 763 (1991).
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of the aspirations of the South African masses. These are the kinds of
institution building examples to which I think we have to look. It
means then, that we can begin to absorb trans-generational lessons,
that not every generation has to go back over the same ground covered
by the generation before. So often, that is one of the frustrations that
we, as Black people, feel, because we are sometimes very disconnected
from our history of struggle. So it is necessary to try to think about
how we can start to build on past experience.
The democratic ethic also has to do with looking at the range
of options in terms of how the right to self-determination will be
realized. That means we cannot pre-empt a full discussion of all of
the options. Dr. Kly has talked about the range of options, which
go from integration to secession, which can be territorial or nonterritorial, or institutional, looking at various domains that might be
placed under control. There was an allusion earlier also to reparations, which I think is a very important discussion. But we also have
to consider the implications arising from each of these choices. That
is to say, what choices are going to amplify the possibilities for
equitable and nonexploitative development? Professor Nimtz earlier
articulated an important point which I think is too often missing
from most American political analyses, and that is the dynamics of
class stratification, and how changes in the economy impact Black
people. In other words, what form should the demand for selfdetermination take, where the economy has moved from an agricultural to an industrial, to the present post-industrial, "information
society," (or should it be disinformation society)? What choices also
will facilitate the dismantling of racial patriarchy? Building on Dr.
Brewer's earlier and important point, what should the form of selfdetermination take in order to allow Black women to be safe in our
own communities? What is it going to take to eliminate sexual
violence? We have to think about what particular form that our
demand for self-determination should take in order to advance specific goals, so that we can address the kind of central question put
forward, which is what difference will exercise of the right of selfdetermination make in our lives?
We also have to think about what it would mean to assert the
right for self-determination, for example, as a separate territory in
geopolitical terms. That is to say, specifically, if we consider the
economic dynamic of the global village, of consolidation, and the
move towards the greater fluidity of international capital (capital no
longer respects any international borders if it ever did), what does
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this mean for a demand of a separate geographical nation? If we
look at the role of the International Monetary Fund, World Bank,
and other international capital structures, what would our relationship
be to these macro structures of the international economy? If you
look at what is happening in Africa right now, Africa is a net
exporter of capital to the West. Even though Africa is supposed to
be getting the benefit of development dollars, it is actually the reverse.
I think we have to think about what a claim of self-determination
would mean as a separate geographical nation in the context of these
geopolitical factors.
The other thing we have to consider is the question of what our
claim for self-determination means in a situation where citizenship
has become very fluid. We are now in a world where states are
under extreme stress, and many are experiencing mammoth population influxes, increases in immigration, and floods of refugees. Typically, we have had a model that has talked about attaching rights
to people based on their nationality or based on recognizing their
rights vis-A-vis their nationality or even national minority status. But
what does it mean to talk about national identity and nationality in
this context when you have millions of people that are flowing back
and forth across borders as a result of economic and political crises?
The other thing I think we have a duty to consider is what our
claim of self-determination means vis-A-vis other peoples? If, for
example, we take notice of demographic trends in the United States,
it suggests that by the middle of the next century Blacks will no
longer be the largest national minority group, being replaced by the
category of Latinos, a multi-national, multi-cultural, and multi-racial
group, comprised of Mexican-Americans, Puerto Ricans, Guatemalans, El Salvadorans, and Nicaraguans. What is it going to mean
vis-A-vis those people?
In fact, even using the term African-American raises some of
these questions, because there is an underlying question about the
meaning of "America" embedded in that nomenclature. Too often
we have had the word America being equated with meaning the
United States, and it doesn't mean that. I know Dr. Kly has talked
about Asian-Americans as an immigrant minority and rights of
multiculturalism, but we, as Black people, do not have exactly the
same problem. But with regard to Asians, who are a complex group
in the United States, made up of everything from established groups
like Japanese-Americans and Chinese-Americans, who have been here
longer, some since the 1800s to build the railroads, and more recent
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arrivals like the Vietnamese and the Laotians, who may be first
generation immigrants, what would the impact of our claim of selfdetermination mean? There has been much made of the Asians as a
model minority group, and the use of or attempt to deploy Asians
as a buffer group in a sort of racial positioning that goes on in the
67
United States, but one need not think too far back to Korematsu
or Vincent Chin's murder in Detroit,1 61 to acknowledge the unstable
nature of relationships of Asians to the dominant white society.
Finally, we have a duty associated, with any African-American
claim of self-determination that has to take into account the rights
of indigenous people. Particularly as it pertains to territorial claims,
it is the Native American people who stand in an original position
with regard to this land, and it is they who have experienced the
brunt of genocide and conquest. That is not to deny AfricanAmericans' history in connection with this country, but it is to say
that any claims of African-Americans regarding rights of self-determination are going to have to take full account of and cannot
proceed without taking into account the rights of other peoples.
I think we also have a duty to recognize what I might call
context and contradictions. Dr. Kly has talked about the model of
consociational democracy as being one that might be available for
solving these very complex questions. Of course, as many of you
may know, it is the language of consociationalism that the South
African government has attempted to use to beat back claims for
democratic majority rule in South Africa. That has been the white
minority's effort to reform apartheid. When people denounced apartheid as a violation of international law, the South African government
claimed consociationalism as a model, indicating it could figure out
how to recognize whites as a minority group, and Blacks as a minority
group, and let everybody have their own rights in individual states
or under a loose confederation arrangement. It brings to mind the
same way that democracy has been a misused concept. One can look
at, for example, how democratization has been used in Angola to
cover the rekindling of Jonas Savimbi's contra war. 169 Since the
democratic elections, twenty thousand people have been slaughtered
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in Angola. That doesn't make the national news. This tragedy has
been in part the result of a reductive definition of democracy, to
define it as multi-party elections, all form and no substance. I am
just raising this point to say that we always have to think contextually,
because no model is, in and of itself, going to give up any magic
answer. Any model has the capacity to be deployed and used in a
particular way.
STATEMENT OF

A.

1
RAY McCoy' 70

I want to start by saying that I am grateful to be a part of the
conference. I have heard a number of things that represent new ideas
to me, new ideas that are very intriguing. I have, for sometime, been
very interested in ways in which African-Americans could move away
from the U.S. judicial system in terms of addressing some of their
concerns and problems. The thought that African-Americans could
go through a process which would ultimately result in them sitting
down as equal partners with representatives of the U.S. government
and negotiating their status within this country, is a very powerful
concept to me, a very powerful idea. When I thought about the
issues that this panel was trying to address in particular duties and
obligations that go along with the right to self-determination, one of
the things that crossed my mind was this process of negotiation. Dr.
Kly mentioned the parameters of such negotiations. One would be
that we would not ask for things that would undermine the country
we were negotiating with, that would undermine the government.
For example, we could not ask for the government to turn over the
treasury to us. Things of that nature may be tempting, but we could
not do it. It imposes, therefore, an obligation to go to the bargaining
table with some sense of good faith and an interest in trying to reach
an agreement.
When I thought about that duty and that obligation being
imposed, I asked myself, could the United States, with the intervention of the United Nations' good offices, negotiate in good faith?
All I have to go by to answer that question is history. When AfricanAmericans have sought to peacefully seek redress of grievances by
the government, they have been met with indifference, hostility, and
violence. I thought about COINTELPRO, the counter-intelligence
program that essentially was designed to wipe out the Black Panther
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party and any significant movement by African-Americans to address
their own situation. 17' If we are going to go to the negotiating table,
there are some concerns that I have regarding the ability of our
partner to come to that table with the necessary willingness to
negotiate in good faith and with the intent to seek agreement. I raise
that as a concern, something to consider as we think about the duties
and obligations that go along with pursuing this notion of selfdetermination.
I also think there is another duty that faces practitioners in
particular. This idea of pursuing self-determination poses some particularly important questions for African-American attorneys. As
officers of the courts of this country, we are obviously, when pursuing
issues through the United Nations, doing things that historically have
been considered dangerous to the government. Using the United
Nations raises a question as to the ability or willingness of U.S.
courts to address these issues. What would be the impact of our
activities in the United Nations on our ability to maintain our role
as officers of the court? Again, I raise this as a topic for consideration.
Finally, I want to comment in connection with the information
you received from our last speaker on an experience that I had trying
to pursue some of these issues before the United Nations several
years ago. In the wake of numerous violations of African-American
rights by the police in various cities across the country, I thought
that it was time to take a look at the United Nations as a vehicle
for addressing police brutality, rather than pursuing the usual domestic course of action. At the time that I started on this project, I
was in my second year of law school and did not have a clue as to
what the proper procedures were as required by the United Nations.
But I was very much disturbed by a series of stories in the press,
about the beatings and killing of innocent Blacks by police officers.
I want to share with you a part of the petition that I submitted to
the U.N. Subcommission on Protection of Minorities, and just talk
about the process. As we think about the duties imposed upon us as
we move toward self-determination, we should reflect on the kinds
of obligations we are going to have in terms of understanding the
United Nations process.
The first thing I realized I would have to deal with was showing
a gross pattern of violation of human rights in the United States.
171.
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One of the things that the U.N. procedures allowed me to do, that
you could not do in a case before the U.S. court, was to talk a
great deal about history. I want to read you a statement just changing
a couple of the words:
Once the classic method of lynching was the rope. Now it
is the policeman's bullet. To many an American, the police
are the government, certainly, its most visible representative.
We submit that the evidence suggests that the killing of
African-Americans has become police policy in the United
States and that police policy is the most practical expression
72
of government policy.1
The word that I changed was African-Americans. I changed the word
Negro to African-Americans. This was a statement made by William
Patterson in 1951, when he presented a charge to the United Nations
that was based on the genocide provisions, which I understand the
United States had not signed at that time. But I thought that by
talking about this history, and tracking it from the point at which
William Patterson approached the United Nations with this issue,
through the early 1980s when we had a series of police killings and
beatings, that a more comprehensive analysis would be provided by
the United Nations than had the complaint been filed in the U.S.
courts.
I went through the newspapers, interviewed people, and basically
gathered a number of cases which I felt would indicate this gross
pattern and practice of abuse by the police. One good example of
this violence was the Arthur McDuffie case, the Black insurance
7
executive who was beaten to death by several policemen in Miami.'
The medical examiner said that the wounds were so severe that they
were the equivalent of falling four stories and landing between your
eyes. Another good example was the Ernie Lacey case, an individual
who was considered to be mentally or physically retarded, was
arrested by the police, and before he got to the local precinct was
dead, even though witnesses saw him put into the police van in
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handcuffs. 7 4 Basically, what I tried to do was ferret out a number
of cases where it was fairly undisputable that the individual's rights
were violated by the police, in order to identify a pattern of gross
violations of human rights. I also had to deal with this question of
standing. At that time, in my study of the law, it was not very clear
how a student in the middle of law school had standing to bring this
charge before the United Nations. But I thought that by joining with
the Black Law Students Association to bring the charge as a nongovernmental organization, that standing requirements would be satisfied.
I wanted to see what the process would yield in terms of having
the subcommission move this petition forward and try to get some
investigation by an outside body into police crimes in the United
States. It was a very interesting process. The result was essentially
that the United States government had to respond to the petition.
The only way we could get to see that response was through the
Freedom of Information Act, but it was eventually declassified and
given to us. The U.S. government's response basically argued that
there were a number of isolated incidents in which Black Americans
were killed by police, but that those were aberrations, essentially.
The government went on to say that we had not exhausted our
domestic remedy, that those cases could have been, and some were
being, investigated by the Office of Civil Rights, that there were
other additional domestic procedures that could have been used, and
that we had no business in being before that international body.
In terms of painting this picture, we essentially tried to look
back some thirty or forty years, thinking that this history would
have been sufficient to overcome the notion that there was a domestic
remedy that was reasonable and that at least offered an opportunity
for justice. That position, I think, was accepted by the working
group that reviewed the petition. But our petition was not forwarded
on to the Subcommission. One of the things that I learned from an
observer privy to the working group's deliberations was that some
members of the working group found it difficult to equate the United
States with the kinds of things that were listed in the petition. In
other words, they were used to hearing these stories about countries
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like El Salvador or Nicaragua, but not about the United States. And
they were incapable, therefore, of believing that these kinds of things
went on in this country. I point that out to say that there was not
an attempt by the United States in its response to the petition to
admit any pattern or practice of discrimination against AfricanAmericans by the police. I continue to question whether, given the
United States' influence in the United Nations, it is possible to
actually go through a process with the United States, even with the
U.N. as a mediator, that would yield honest and good faith negotiations.
AFTERWORD: TOWARD A NEW AMERICAN CONVERSATION ON THE

RIGHTS

OF AFRICAN-AMERICANS

Howard J. Vogel'
The Proceedings of the Conference on African-Americans and
the Right to Self-Determination invites all Americans to engage each
other in a new American conversation on the human rights of
African-Americans informed by the language of international law. It
is an invitation not to abandon the Constitution of the United States,
but to open up possibilities of full participation in American life for
African-Americans under the Constitution, by drawing on the resources of human rights law developed in a global context.
The Constitution itself, by its very terms, in Article VI, makes
"all treaties made ... under the Authority of the United States...
the supreme law of the land." By virtue of this provision, the
American ratification of the International Covenant on Civil and
PoliticalRights, which took. effect in September of 1992, incorporates
the human rights principles of the Covenant within the Constitutional
framework. The terms and conditions of the American ratification,
however, attempt to prevent application of the Covenant in the
domestic courts of the United States. This limits American participation under the Covenant merely to prosecution of human rights
violations outside the territory of the United States. While the terms
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of the American ratification raise serious problems about the enforcement of the Covenant within the United States, the fact of the
ratification invites us to undertake a new American conversation on
the meaning of human rights in the United States.
The Proceedings of the Conference published here are the first
effort to sketch out the possibilities of such a conversation that takes
seriously the status of African-Americans as a national minority
under principles of international law. In this way the Proceedings
seek to construct a new language to address one of the oldest and
most vexing problems at the heart of the American nation.
This event comes at a turning point in world history. The
character of this moment illuminates what we are beckoned to
undertake by the invitation. The demise of the Berlin Wall in the
Fall of 1989 signaled the beginning of dramatic changes in the
international order. The events of the last four years have caught
the attention of people around the world. No one's attention is more
riveted to the convulsive developments in Europe than those of us
whose forebears emigrated from that continent. The possibilities for
a new world, both wonderful and horrifying, outstrip our ability to
imagine or discern.
Despite the profound and tragic ambiguity in the news from the
"Old World" that we read about everyday, one clear central fact
has emerged: the categories employed in the United States for the
discussion of international affairs during much of this century have
lost their meaning. Old enemies have become new friends, and peoples
we have rarely paused to notice dominate the international pages of
our newspapers. The vocabulary we have used to approach the world
has faded in its usefulness as has the cold war reality that placed it
on our tongues. In the midst of the breakup of the old international
order, a new conversation is struggling to be born. We grope for
new words and new categories without "experts" to guide us as we
construct a new language for a new conversation about a "new world
order."
The new conversation about human rights must take seriously
the sovereign claims of national, linguistic, cultural and religious
minorities upon those majorities with whom they share political
territory. Distinctive cultures, long suppressed by the hegemonies of
the old order, have expressed themselves in dramatic ways. Often
violent, they clash with each other around the globe. The conflagration in the Balkans is perhaps the most savage expression of the
tribal warfare that has gained a prominent place in the international

HAMLINE LA W REVIEW

[Vol. 17

news. Leaders of large nations armed to the teeth, who once confronted each other, stand by, wringing their hands while the blood
flows without cease in the streets of the "civilized world." In the
face of such horror the need for conversation about international
human rights has become urgent, and the future of the United
Nations as a positive force for democracy hangs in the balance.
The agony of civil war and the threat to democracy in the violent
cultural clashes occurring in many distant lands tempt Americans to
look outside of their country when human rights become the topic
of conversation. When we yield to this temptation, we ignore the
threat to democracy that lies within our borders. Inside the United
States, the commitment to democracy is called into question by the
outbreak of civil strife at points of contact between the many different
cultures that can be found across our land.
For many, the encounter with difference is an occasion of pain
and threat rather than one of promise and opportunity. Some observers describe contemporary American life as dominated by "culture wars" rather than by efforts to build the "one nation of one
people" of which Lincoln spoke. While Americans are often quick
to condemn "human rights abuses" in other lands, we are too often
unable to see the human rights abuses in our own history and learn
the lessons embedded in our past.
One need look no further than the United States Constitution
for evidence of the problem. In 1776 the Declaration of Independence
charged the English King with gross violations of basic human rights.
In 1787 the Framers sought to secure these human rights by establishing a Constitution "to form a more perfect union ... and secure
the blessings of liberty." Yet the very text of the original Constitution
provided the basis for enforcement of the slave-colonization of
African people under American law. To read the slave trade and
fugitive slave clauses of the Constitution is to be reminded of how
human rights were honored in the breach in the very founding of
the nation. To read Chief Justice Taney's opinion in Dred Scott v.
Sandford176 is to see the Supreme Court confirm the view that people
of "African descent" were not viewed as "persons" under the
Constitution, and thus were reduced to the status of chattel property
excluded from the "blessings of liberty."
The Thirteenth Amendment ended slavery, but the status of
African-Americans changed little in the aftermath of the Civil War.
We invented apartheid, and South Africa borrowed our invention.
176.

19 U.S. (1 How.) 393 (1856).

1]

AFRICAN-AMERICANS AND SELF-DETERMINA TION

75

The law of segregation denied the Fourteenth Amendment's promise
of full participation in American life for African-Americans. The
poll tax deprived African-Americans of the right to vote guaranteed
by the Fifteenth Amendment. The legal and social successors of
slavery that plague American life and politics today are a grim
reminder that the full participation in society as a matter of human
rights that we demand on behalf of minorities in distant lands, is
still denied to African-Americans at home.
The scar of this legacy across two centuries of American history
has truncated our ability to talk about human rights, except as a
problem in the world at large. The status of African-Americans in
American society has, at least since Brown v. Board of Education,'7 7
been dominated by the vocabulary of civil rights protected under the
Constitution. Yet today, forty years after Brown, the bright hope of
becoming "one nation, one people" by dismantling the formal system
of legally sanctioned segregation has faded into despair in the wake
of uprising after uprising. No city of any size can claim immunity
from the legacy of inequality rooted in the slavery clauses of the
Constitution.
If anything has changed since Brown, it is the realization that
the legacy of slavery and segregation, and the racism that rationalized
that system, is not, and never was a "Southern problem" or a
"Negro problem." Yet few are willing to say what must be saidthat it is an "American problem." And fewer yet are willing to
explore the possibilities of a new language for a new American
conversation about the rights of African-Americans by exploring the
language of international human rights and the meaning of selfdetermination for American national minorities under international
law. Instead our halting efforts at confronting this legacy today are
dominated by the question: "Can we talk-about race?" Such questions are more likely to send people streaming toward the exits than
toward the center of the room to engage each other in conversation.
Forty years after Brown v. Board of Education many are not sure
we can talk, let alone "get along." The prospect of public conversation about anything of public concern grows dimmer as diatribe
replaces dialogue. As grim as this litany may sound, frank recognition
of it may well be the first step we need to take if we are to accept
the invitation to embark together on a new conversation on the status
of African-Americans in America.
177.

347 U.S. 483 (1956).

HAMLINE LA W REVIEW

[Vol. 17

The Proceedings published here need not be read as a text for
rejection of the effort to construct a community of liberty and
equality under the Constitution. Rather, they may be read as an
invitation to draw on the resources of international law in our
constitutional quest for "a more perfect union." What the colonists
claimed for themselves in the Declaration of the Eighteenth Century,
and what Woodrow Wilson claimed for people in other lands in the
Twentieth Century-the right to self-determination-is what we are
now challenged to explore within our own land for those who were,
as a matter of foundational law, denied it at the outset of our
history. If we accept this invitation, the conversation we shall create
will be our conversation-an American conversation about an American problem. But it will be a conversation that will be open to
discovering new possibilities for the American language of constitutional justice in the vocabulary of international human rights law.
From this perspective, the Proceedings published here invite us to
expand our imagination and our creativity in pursuing the vision of
"one nation, one people."

