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THE SUPREME COURT
AND CIVIL RIGHTS

LOUIS B. BOUDIN

controversy raging over the charge that Mr. R
attempting to "pack" the United States Supr

illustrates anew the thick fog of ignorance which

everything relating to the Judicial Power and the

Supreme Court as its symbol and crowning glory. This
to laymen only, but includes by far the greatest portio

profession. Of course, many of the absurd statements mad

to the Supreme Court in the current discussion are
of ignorance, but rather deliberate attempts to mi

Borah, for instance, must know better than one would be led to
believe from a first reading of the radio address delivered by him on
March 20, 1936.1 Nor is it at all likely that Mr. Frederick H. Stinchfield, President of the American Bar Association, is quite as ignorant
as his current radio addresses would make him out to be. Nevertheless, it is safe to say that most of the unwarranted claims put forth on

behalf of the Supreme Court on the score of the alleged protection
to civil rights which it has given in the past or is likely to give in the
future, is due entirely to a lack of knowledge on the subject. For these
1 Senator Borah's speech was very skilfully designed to mislead without making any
positive false statements - the trick consisting in forgetting about the distinction between

federal and state legislation, and using such ambiguous terms as "they," so that one

cannot tell whether he is speaking of federal or state legislation. Said Mr. Borah:
"At the present time the most serious attack that is being made against our government is upon the courts of the United States. . . . Suppose you are in jail and you ask
for a trial. Do you not want a tribunal which has the power to say that this law under
which you are suffering imprisonment is in violation of the express terms of the Constitution of the United States? Or suppose that they pass a law curtailing the right of free
speech, and you are undertaking to address a public gathering . . . and suppose while
you are addressing your neighbors and advising them of the injustice of this or that sort
of policy, you are sent to jail, how are you going to get out? . . . Time and time again
men have gone before it without friends or money, without influence or power, with
nothing in God's world save the Constitution over their heads, and appealed for their
liberty, and I challenge any living man to show a single instance in which the Court
denied it. ... A more vicious attack was never made upon the Court than was made
upon the Supreme Court of the United States when it declared the right of trial, to have
trial by jury, to every American citizen was inviolate."
273
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274 SCIENCE AND SOCIETY

claims are made not only by reactionaries like Mr. S
alleged liberals like Mr. Borah, but by real liberals
civil rights and liberties is beyond question. It is the
at this time for us to take an account of the subject
ascertaining, first, what are the powers of the Supr
respect to civil rights and liberties; and second, what
the subject.
It must be stated, however, at the outset, that the question of the
powers of the Supreme Court and the question of its record very
largely overlap. The powers of the Supreme Court under the Judicial
Power are those powers which the Court, from time to time, says that
it has.2 The Supreme Court being a law unto itself, its powers, both

positive and negative, depend upon its own Will to Power. And
while this has resulted in a steady increase of its general powers, its
assertion of power with respect to civil rights has pursued an uncertain

and zig-zag course. It must therefore be understood that when I say
that the Supreme Court has no power to do this or that as far as civil
liberties are concerned, I merely mean to say that the Supreme Court
has declared that it has no such powers. It does not necessarily mean
that it may not at some future time say that it possesses the particular

power, but it does mean that so far it has refused to exercise that
power, and that because of the doctrine of stare decisis the likelihood
of its exercising the power in the future is not very great.
I. THE NATURE OF THE POWER AND THE NATURE OF
THE RIGHTS TO BE PROTECTED

At the very threshold of the discussion we encounter a

standing or misrepresentation with respect to the nature of
sought to be curtailed by those who are "attacking' ' the
the relation of that power to the subject of civil rights an
It is asserted or assumed that if the Supreme Court were d
the power to declare laws unconstitutional, it would lose
to render such decisions as that in the Scottsboro case or in the

Dejonge case recently decided by the Supreme Court. I shall discuss
further below the real meaning and implications of these cases. Here
it is sufficient to say that no such thing is involved. And for two
2 In the Agricultural Adjustment Act case (U. S. v. Butler, 297 U. S. 1), Mr. Justice
Stone said, in his dissenting opinion: "While unconstitutional exercise of power by the
executive and legislative branch of the government be subject to judicial restraint, the
only check upon our own exercise of power is our own sense of self-restraint."
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THE SUPREME COURT AND CIVIL RIGHTS 275
reasons: In the first place, no responsible person that I know of has
seriously proposed to deprive the Supreme Court of all power over
state legislation. I am probably one of the most extreme "curbers,"
but I have never suggested any such thing. As I have said elsewhere,3
in a federated government the federal government must ultimately
be the judge of its own powers and must have the means of preventing
its component parts from passing laws which would interfere with the
proper exercise of federal authority or the enforcement of federal
policies. It does not necessarily follow that the courts should be the
medium through which the federal government protects itself against
hostile or interfering action by the component states - or whatever
the component parts are called - and there are federated governments
in which this function is exercised by the legislature. For my part, I
prefer the latter method to that actually in use in this country, but
that is not the question at issue. Here and now, in these United States,
and with our Constitution as it is written and our history as it has

been made, the Supreme Court of the United States cannot, and
should not, be deprived of the right to declare unconstitutional such
actions of the state governments, including state legislatures, which
are clearly contrary to the provisions of the United States Constitution

- including those of its provisions intended to protect civil rights.
All that is necessary is that that power should not be abused. How
that can and should be done is not part of the present discussion.
But even more important in this connection is the fact that the
decisions in question and the supposed rights which they protect do
not involve the power to declare any law unconstitutional, whether

federal or state. No state law was declared unconstitutional either in

the Scottsboro case or in the Dejonge case. So that even if the power of
the Supreme Court to declare state legislation unconstitutional were
to be taken away, the Supreme Court would still be in a position to

render the kind of decisions involved in those two cases.

The Supreme Court under our system of government as evolved
by the Supreme Court itself, exercises two functions: one, that of the
highest court of justice, and the other, that of a supreme legislature.
Some desire to curb the latter function of the Supreme Court, and
some desire to abolish it altogether. But no one desires to interfere
with the function of the Supreme Court as the highest court of justice,
3 See Boudin, "State and Nation in a Federal System/' in West Virginia Law Quar-

terly, XLi (1934), December, 1-34.
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with sufficient power to protect all the rights and liberties of m
ties or individuals which the United States Constitution was desi
to protect. In fact, it is my contention that the Supreme Court
character of super-legislature, has so deprived itself of the pow
protecting civil rights and liberties in its character of supreme
of justice that it is now hopelessly impotent for that purpose.
one of the ways of restoring its potency as a supreme court of ju
of making it a real protector of the civil rights and liberties o
people of the United States, is to deprive it of its character of s
legislature. What follows is intended to be an exposition of this
by an examination of the actual record of the United States Sup
Court in this field.

Before, however, we can proceed to an examination of that record,

we must take account of what we mean by "civil rights" or "civil
liberties," and of the provisions of the United States Constitution
under which they might be protected. It needs but little reflection to

come to the conclusion that when we speak of civil rights or civil
liberties we have in mind minority groups and possible discrimination
against them. We are not concerned with individual cases of injustice
which have no relation to discrimination against groups, either because of race, or color, or religious, social or political beliefs. And the
United States Supreme Court has said that it is not a court of justice
in the ordinary sense - it will not listen to cases of individual injustice
but only to such cases of injustice as may be necessary for it to consider

in order to establish legal principles. According to its own conception
and the rules governing its procedure, it is not a court of justice but a
law-declaring body. What then are the rights and liberties which we
may expect the Supreme Court to protect? This at once removes from
its domain many things which we ordinarily consider as coming within
the purview of civil liberties. Such, for instance, was the famous Sacco-

Vanzetti case. Many people have criticized the Supreme Court for
refusing to take jurisdiction in that case, and particularly Mr. Justice
Brandeis for refusing to give a stay in the case so as to bring it before
the Supreme Court. But those who are familiar with the rules which
the Supreme Court laid down for its own guidance could not quarrel
with Mr. Justice Brandéis* action - for within those rules it was impos-

sible to have the case reviewed by the Supreme Court, and therefore
of necessity improper or rather futile, for Mr. Justice Brandeis to interfere. We need not enter here upon a discussion of the question whether
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THE SUPREME COURT AND CIVIL RIGHTS 2 77
or not the Supreme Court should have adopted the rules which made
it impossible for a case like the Sacco- Vanzetti case to come before it.
Whether that action be wise or otherwise, it is not part of my indictment against the Supreme Court in the domain of civil liberties, and
I mention it here only in order to clear up misunderstandings on the
subject, and in order that people may have a clearer notion of what
may or may not be expected from the Supreme Court in this domain.
The principle involved in the denial to review the Sacco-Vanzetti case
is that it was an ordinary miscarriage of justice, and that the doing of
justice is a function of the states (except where federal crimes are
involved) , which no arm of the federal government can supervise.
An applicant for the protection of the Supreme Court must point to
some federal right which has been invaded, before he will get a hearing,

and the Supreme Court has declared that justice is not such a right,
II. WHAT RIGHTS ARE GUARANTEED BY THE UNITED STATES

CONSTITUTION?

What rights are guaranteed by the United States Constitution is
one of the mysteries which no one is able to fathom because of the
vacillating course of the United States Supreme Court on the subject.
However, certain things seem to be settled, and those can perhaps be
best understood if we discuss the matter historically. Any historic discussion of the subject must, of course, begin with the historic document itself, the United States Constitution. And a reference to that
document will show that it guarantees very few rights. To be exact,
just two: trial by jury in criminal cases and the writ of habeas corpus.
But it is settled by the decisions of the United States Supreme Court
that both of these provisions are restraints only upon the federal government and not upon the states. The United States Constitution as
originally drafted contained no Bill of Rights. But such a Bill of Rights
was added by what is called the "originar ' amendments, that is to say,
by the first eight amendments, adopted shortly after the Constitution
itself and as part of the arrangement or understanding upon which the

Constitution was ratified by the states. The Bill of Rights contained
in these amendments guarantees a long list of civil rights, but here
again the United States Supreme Court has decided that these provisions are restraints only upon the federal government and do not
restrain the states. As to some of these provisions the decision was
undoubtedly correct, as they are expressly made applicable only to
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the federal government. As to others it could be argued that if
United States Supreme Court had cared more about civil rights

less about property rights the decision might well have been differen

However, in view of the later course of its decisions, it is unneces

to enter here upon that discussion. Suffice it to say, that by reas

these decisions the subject of civil rights, generally speaking
beyond the competence of the United States Supreme Court

the adoption of the Fourteenth Amendment. The Fourteenth Am
ment was clearly designed to effect a change in this regard, and

cededly did effect some change. The only question is: How gr
change did the Fourteenth Amendment effect - how much of

domain of civil rights and liberties did it bring within the spher
competence of the Supreme Court?

I have already indicated that the Supreme Court has pursu
vacillating course in its decisions on this subject, with the result

the answer is still a mystery. But through the mist of millions of w

in which the Supreme Court has enveloped the subject certain th

stand out and certain landmarks are visible. The most impor

of these landmarks is a decision rendered in 1873, in a case know
the Slaughterhouse Case. The sum and substance of that decision
that the Fourteenth Amendment did not change anything at all
hardly anything worth speaking of. In order that we may unders
the reasoning of the Court and the enormity of the decision we
take a glance at Section 1 of the Fourteenth Amendment which
follows:

All persons born or naturalized in the United States, and subject to the

jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

The case itself is of no interest to us now, and when I spoke of the

enormity of the decision I referred to the enormity of the principle
which it established. The question of principle involved was what are
"privileges" or "immunities" of citizens of the United States? In other
words, what are the civil rights of citizens of the United States?
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THE SUPREME COURT AND CIVIL RIGHTS 279
The most obvious answer to this question is, of course, that privileges or immunities of citizens of the United States are those which
are guaranteed to them by the United States Constitution. Had that
been the answer of the United States Supreme Court, all of the rights
and liberties guaranteed to citizens of the United States by the Federal
Constitution and the first eight amendments would have come under
the protection of the federal government and could not be abridged
by the states. But by a devious process of reasoning which need not be
gone into here the decision of the Supreme Court was that all of the
fundamental rights of citizenship - what we understand under the
terms "civil rights" and "civil liberties" - stem from the states and not
the United States. Therefore^ said the Court, while these rights and
liberties may be protected by the United States Constitution and the
amendments thereto against interference by the Federal Government,
they are not protected by the Fourteenth Amendment against abridgment by the states.

"Privileges or immunities of citizens of the United States," reasoned the Court, are only such rights as are created by the Constitution of the United States - that is to say, such as would not have
existed but for the creation of the United States and the adoption
of the United States Constitution. And since all of the rights which we
comprise under the terms "civil rights" and "civil liberties" existed
in the states before the adoption of the United States Constitution,
none of these rights or liberties are within the protection of the Fourteenth Amendment. In fact, the more important the right is, the more
fundamental from the point of view of civil liberties, the further away
it is from the protection of the Fourteenth Amendment. This gave the

Fourteenth Amendment so limited a meaning that it becomes practically worthless. Let me illustrate: The right of free speech is a funda-

mental right of free citizenship, therefore it is not a "privilege" or
"immunity" of citizens of the United States, and is therefore not protected by the United States Constitution, and its violation does not
come within the sphere of competence of the United States Supreme
Court. But the right of traveling from one state to another, being a
right which depends on the existence of the United States - since

without such existence each state could refuse to admit the citizens of

the other states - is a privilege or immunity of citizens of the United
States protected by the Fourteenth Amendment. A Georgia Negro who
was prevented from taking a boat from Savannah to New York could
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therefore apply for protection to the United Stat
but the Negro who was put on the chain gang b

allegedly "seditious" speech could not do so. We

below that even the first right is not quite as broa
but at this point I am only concerned with the kin
are supposed to be protected by the United States C
the decision in the Slaughterhouse Case, and the k
It would be useless to enumerate them further here
Court has since changed its mind with respect to

shall therefore defer the consideration of specific righ

and pursue a little further the historic course of t
ment.
III. DUE PROCESS OF LAW AND CIVIL RIGHTS

We have seen above that justice is not one of the ri
by the United States Constitution. That was clearly so
tion of the Fourteenth Amendment, and it is still so aft
of that amendment, since justice is a fundamental r
mental rights are not protected by the Fourteenth Am

strued in the Slaughterhouse Case. But due proces
cally guaranteed by the Fourteenth Amendment, an
does not depend upon United States citizenship. T
broad as it could possibly be made: "Nor shall any St

person of life, liberty, or property, without due pro

term "due process of law" has for centuries had a well-d

in Anglo-Saxon jurisprudence. The United States Sup
in recent times, made that clause to mean all kinds o
which that clause has never meant. But there are cer
it always did mean. Let us see what has happened to
process of law, for instance, always meant trial by
cases. How sacred trial by jury was considered by the
United States Constitution is evidenced by the fact
the pair of rights specifically protected by the orig
Nevertheless, the United States Supreme Court has de
by jury is not a requirement of due process of law
not protected by the United States Constitution again
abolition by the states.
Trial by jury has, in fact, been considerably curtailed
and there is a movement to curtail it further, if not
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gether. In New York State, for instance, a man may be sent to jail for
three years without any trial by jury. The limit of three years happens

to be an accidental one, due to certain provisions of the Criminal
Code. It might just as well be five years. Nay, trial by jury might be
abolished in New York State altogether and the Supreme Court would,
under its own decisions, be powerless to do anything about it. This
decision is in such flagrant violation of all conception of civil rights
that it brought forth from a member of the Court, Mr. Justice Harlan,

one of the strongest philippics ever delivered against that Court.4
And if trial by jury is not a requirement of due process, what ¿5?

The question, what are the requirements of due process, has had a
curious history in the Supreme Court, and I am glad to say that this
is one of the few instances in which the recent decisions are an improve-

ment upon the earlier ones - the improvement being due principally
to the exertions of two men, the late Mr. Justice Oliver Wendell
4 It took three cases in the Supreme Court before the right of trial by jury was defi-

nitely disposed of. Hurtado v. California (110 U. S. 516, decided in 1884); Maxwell v.
Dow (176 U. S. 581, decided in 1900); and Hawaii v. Mankichi (190 U. S. 197, decided in
1903). In principle the matter was disposed of in the second case, in which the court

announced that: "Trial by jury has never been affirmed to be a necessary requisite of due
process of law." Mr. Justice Harlan wrote strong dissenting opinions in all of the three
cases. In the second of these opinions he said, among other things: "If, then, the 'due
process of law' required by the Fourteenth Amendment does not allow a state to take
private property without just compensation, but does allow the life or liberty of the
citizen to be taken in a mode that is repugnant to the settled usages and the modes of
proceeding authorized at the time the Constitution was adopted and which was expressly
forbidden in the national Bill of Rights, it would seem that the protection of private
property is of more consequence than the protection of the life and liberty of the citizen."

In view of the fact that Senator Borah made a special point of the alleged protection
which the United States Supreme Court has given to trial by jury, the following quotation from a book by Mr. Frederick R. Coudert, a leading constitutional lawyer and a
leading conservative, is in point:
"This general tendency, by which the Constitution is being constantly brought by the
Supreme Court en rapport with existing ideas, is nowhere, I believe, so well instanced

as in the evolution of jury trial from a fundamental right into a mere method of

procedure.

"The proposition which, I believe, can be established by the examination of the cases

on this subject in the Supreme Court of the United States, is this:
"A right secured to the people by the Constitution in most positive language, treated
by the Fathers, by the original State constitutions, and by the public opinion of the time

as a sacred and fundamental right, has in the course of a hundred years by judicial
decision been relegated to the rank of a mere method of procedure. [Italics in the
original.]

"This important change has been accomplished without any formal amendment to
the Constitution, but wholly under the guise of judicial interpretation. It has not been
brought about on any theory that the language of the Constitution was ambiguous, but
because the court considered that, law being a 'progressive science/ the opinions and
conditions of today should be considered an important element in interpreting the intention of the framers." (Certainty and Justice, p. 59-60.)
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Holmes and the present Chief Justice Mr. Char

Abstractly speaking, due process means a fair tria
But what is a "fair trial'? That it does not mean fai
justice is settled by Supreme Court decisions. It is e
there must be some form of trial. But between the

manner of stopping points are possible and the Court h
What it will make of it in the future it is impossibl
it has done in the past is shown by the record which w
The first time the matter was squarely presented to th
was in the famous case of Leo Frank, decided in 19
under the title of Frank v. Mangum in 237 U. S. R

happened in that case is stated thus by Mr. Just
dissenting opinion, in which Mr. Hughes, then an

concurred:

The trial began on July 28, 1913, at Atlanta, and was carried on in a
court packed with spectators and surrounded by a crowd outside, all
strongly hostile to the petitioner. On Saturday, August 23, this hostility was
sufficient to lead the judge to confer in the presence of the jury with the
chief of police of Atlanta and the colonel of the Fifth Georgia Regiment,
stationed in that city, both of whom were known to the jury. On the same
day, the evidence seemingly having been closed, the public press, appre-

hending danger, united in a request to the court that the proceedings
should not continue on that evening. Thereupon the court adjourned until
Monday morning. On that morning, when the solicitor general entered the

court, he was greeted with applause, stamping of feet and clapping of
hands, and the judge, before beginning his charge, had a private conversation with the petitioner's counsel, in which he expressed the opinion that

there would be "probable danger of violence" if there should be an

acquittal or a disagreement, and that it would be safer for not only the
petitioner but his counsel to be absent from court when the verdict was
brought in. At the judge's request they agreed that the petitioner and they
should be absent, and they kept their word. When the verdict was rendered,
and before more than one of the jurymen had been polled, there was such
a roar of applause that the polling could not go on until order was restored.
The noise outside was such that it was difficult for the judge to hear the
answers of the jurors, although he was only ten feet from them. With these
specifications of fact, the petitioner alleges that the trial was dominated
by a hostile mob and was nothing but an empty form.

But the Supreme Court, by a decision of seven to two, held that
Frank had had a "fair trial" within the provisions of the Due Process
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clause of the Fourteenth Amendment. In 1923, in the case of Moore v.
Dempsey, the Supreme Court receded somewhat from the position
taken in the Frank case (261 U. S. Rep. 86) . Just how far it receded,
it is difficult to say, since no general principle has been laid down,
and the recession, if any, can only be judged by a comparison of the
facts in the two cases. Here are the facts in the Moore case, as given
by Mr. Justice Holmes, who this time wrote the prevailing opinion of
the Court:

On the night of September 30, 1919, a number of colored people,
assembled in their church, were attacked and fired upon by a body of

white men, and, in the disturbance that followed, a white man was killed.

The report of the killing caused great excitement and was followed by the
hunting down and shooting of many negroes, and also by the killing, on
October 1, of one Clinton Lee, a white man, for whose murder the petitioners were indicted. They seem to have been arrested with many others
on the same day. The petitioners say that Lee must have been killed by
other whites, but that we leave on one side, as what we have to deal with
is not the petitioners' innocence or guilt, but solely the question whether
their constitutional rights have been preserved. They say that their meeting
was to employ counsel for protection against extortions practised upon
them by the landowners, and that the landowners tried to prevent their
effort; but that again we pass by as not directly bearing upon the trial. It
should be mentioned, however, that O. S. Bratton, a son of the counsel
who is said to have been contemplated, and who took part in the argument
here, arriving for consultation on October 1, is said to have barely escaped
being mobbed; that he was arrested and confined during the month on a
charge of murder, and on October 31 was indicted for barratry, but, later
in the day, was told that he would be discharged, but that he must leave

secretly by a closed automobile to take the train at West Helena, four
miles away, to avoid being mobbed. It is alleged that the judge of the court
in which the petitioners were tried facilitated the departure, and went with
Bratton to see him safely off.
A Committee of Seven was appointed by the governor in regard to what

the committee called the "insurrection" in the county. The newspapers
daily published inflammatory articles. On the 7th a statement by one of the
committee was made public, to the effect that the present trouble was "a
deliberately planned insurrection of the negroes against the whites, directed

by an organization known as the 'Progressive Farmers and Household

Union of America/ established for the purpose of banding negroes together
for the killing of white people." . . .
Shortly after the arrest of the petitioners a mob marched to the jail
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for the purpose of lynching them, but were prevented by the p
United States troops and the promise of some of the Committee
and other leading officials that, if the mob would refrain, as the
puts it, they would execute those found guilty in the form of
committee's own statement was that the reason that the people r
from mob violence was "that this committee gave our citizens the
promise that the law would be carried out." According to affidavit
white men and the colored witnesses on whose testimony the pet
were convicted, produced by the petitioners since the last decisio

supreme court, hereafter mentioned, the committee made go

promise by calling colored witnesses and having them whipped an
tured until they would say what was wanted, among them being
relied on to prove the petitioners' guilt. However this may be, a gr
of white men was organized on October 27, with one of the Comm
Seven, and, it is alleged, with many of a posse organized to fight th
upon it, and, on the morning of the 29th, the indictment was re
On November 3 the petitioners were brought into court, informe

a certain lawyer was appointed their counsel, and were placed

before a white jury - blacks being systematically excluded from bo
and petit juries. The court and neighborhood were thronged with
verse crowd that threatened the most dangerous consequences to
interfering with the desired result. The counsel did not venture to

delay or a change of venue, to challenge a juryman, or to ask for
trials. He had had no preliminary consultation with the accused, c
witnesses for the defense, although they could have been produce

did not put the defendants on the stand. The trial lasted abou

quarters of an hour, and in less than five minutes the jury broug
verdict of guilty of murder in the first degree. According to the a
and affidavits there never was a chance for the petitioners to be a

no juryman could have voted for an acquittal and continued t

Phillips County, and if any prisoner, by any chance, had been acqu
a jury, he could not have escaped the mob.

The averments as to the prejudice by which the trial was en
have some corroboration in appeals to the governor, about a ye

earnestly urging him not to interfere with the execution of the pe
One came from five members of the Committee of Seven, and st
addition to what has been quoted heretofore, that "all our citizen

the opinion that the law should take its course." Another, from a
the American Legion, protests against a contemplated commutatio
sentence of four of the petitioners, and repeats that a "solemn pro
given by the leading citizens of the community that if the guilty
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were not lynched, and let the law take its course, that justice would be
done and the majesty of the law upheld."

Notwithstanding the appalling conditions disclosed by this recital
of facts, two of the justices, Mr. Justice McReynolds and Mr. Justice
Sutherland, dissented, Mr. Justice McReynolds writing an opinion in
which he leaned heavily on the Frank case. It should also be noted that
the case of Frank v. Mangum was not overruled in the prevailing opinion, but the present case was "distinguished."

It will be noted that in the Moore case the prevailing opinion

referred to the fact that the defendant had not the benefit of counsel.

But it was only one of a number of points. In the first Scottsboro case,

known officially as Powell v. Alabama and reported in 287 U. S. 45,
the Court decided that the opportunity to consult counsel is a necessary ingredient of a fair trial, and where that opportunity was not ac-

tually given the trial comes within the condemnation of the Due
Process clause. That was the only point decided in that case.
In the second Scottsboro case, or rather set of two cases, reported,

respectively, under the titles of Norris v. Alabama (294 U. S. 587)
and Paterson v. Alabama (294 U. S. 600) , no new right was established but an abstract right theretofore recognized by the Supreme
Court was given at least a form of actuality. Shortly after the adoption

of the Fourteenth Amendment, the Supreme Court formally established the legal principle that a state had no right to exclude Negroes
from grand juries or petit juries, and that such exclusion would be a
deprivation of due process of law in the case of Negroes. But like most
of the abstract rights guaranteed by the Constitution and formally
recognized by the Supreme Court as coming within the protection of
the so-called War Amendments, this right remained an empty formality

for reasons which will appear further below. During the many years
which have elapsed from the time the legal right was formally recognized by the Supreme Court until the trial of the Scottsboro boys, it
had never occurred to anybody that the right meant that Negroes actu-

ally have a right to serve on juries, and there is no such right now.
The Supreme Court has frequently held that "due process" does not
require the presence on the jury of any members of the racial minorities to which the defendant belongs; and it has also held that the qualifications for jury duty may be purposely arranged so as to exclude

racial minorities.5

5 Neal v. Delaware, 103 U. S. 370; Williams v. Mississippi, 170 U. S. 213; Gibson v.
Mississippi, 162 U. S. 565. In the first of these cases the Supreme Court, in addition, nulli-
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So this supposed constitutional right was simply

decision in the second Scottsboro case establishes the fact that it is

risky to just ignore this right and that prudence requires that it be
recognized at least formally by having some Negroes if there are many
who are "otherwise qualified" put on the list of jurors.

As already stated, this decidedly does not mean that they actually
have to serve on juries. And the third trial of the Scottsboro boys,
after the second decision of the United States Supreme Court, proved

that it does not even mean that a Negro who is on the jurors' list
must be permitted to take a seat in the jury box for the purpose of
being questioned or challenged as unfit by the prosecution. In that
case the presiding judge actually refused to permit a Negro talesman
to take a seat in the jury box when called for questioning, but ordered
him to sit on a chair outside the jury box while being questioned. If
the Supreme Court keeps on progressing as it has done in this matter,
it is possible that on the third appeal it will hold that a Negro talesman must actually be permitted to sit down in the jury box before
he is ordered out again. Chief Justice Hughes who, as already stated
was a leader in the movement for the extension of civil rights through
the Due Process clause of the Fourteenth Amendment in so far as

court procedure is concerned, wrote the opinion in both of the Scott
boro cases. In the first case Mr. Justice Butler and Mr. Justice McRey
nolds dissented. In the second case the decision was unanimous, but
Mr. Justice McReynolds did not sit.
IV. RIGHTS THAT THE CONSTITUTION DOES NOT PROTECT

We have already seen that the Constitution does not
right of trial by jury in state courts. It is also clear fro
of the Supreme Court in the cases dealing with jury t

fied by indirection an Act of Congress designed to protect Negroes again

forms of law by providing that "When any civil suit or criminal p
menced in any State Court, for any cause whatsoever, against any per
or cannot enforce in the judicial tribunals of the state . . . the equal c
citizens of the United States . . . such suit or prosecution may ... be r
into the federal courts, where, presumably, justice could be more easi
law, the Supreme Court held, applies only where the denial of the c
by the state formally through some law, and under its reasoning a law
to do more would be unconstitutional. In the second of these cases, th
said: "The equal protection of the laws is not denied to colored pers
stitution and laws which make no discrimination against the colored r
which grant a discretion to certain officers, which can be used to the
right of colored persons to vote and serve on juries."
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privilege of habeas corpus - the twin pillar of Anglo-Saxon liberty 6 -

and the other one of the twin rights guaranteed by the original
United States Constitution - is not one of the privileges and immuni-

ties of United States citizenship nor part of due process of law. It
is therefore not protected by the Fourteenth Amendment against infringement or abrogation by the states. As a matter of fact, the writ
of habeas corpus has been abolished in New York in all but the name;
and while it is hoped that a successful struggle may be carried against
its complete abrogation because of the protection of the state constitution, it is clear that it would be hopeless to invoke the protection of
the United States Constitution or the intercession of the U. S. Supreme
Court.7

The Supreme Court has also expressly held that religious freedom
is not protected by the United States Constitution against abridgment

by the states (Permoli v. Municipality, 3 Howard 589) . That case
was decided before the adoption of the Fourteenth Amendment, but
the decisions of the Supreme Court construing the Fourteenth Amend-

ment leave little room for doubt that that decision is still the law.

Freedom of assemblage is not a right protected against infringement by the states, except where the assemblage is for the purpose of

petitioning the United States Government, and possibly in a case

where the meeting is one of qualified voters and held in connection

with an impending election of President of the United States or
members of Congress. (See Presser v. People of Illinois, reported in
116 U. S. Rep. 252-269.)
The Constitution of the United States does not guarantee against
discrimination against racial or religious minorities in matters of public

accommodation, such as railways, steamships, hotels, restaurants, theatres, bathing beaches and the like. (Consult the famous Civil Rights
cases, decided in 1883 and reported in 109 U. S. 3, 62.)
Nor does the Constitution as interpreted by the Supreme Court
offer protection against Mr. Hitler's famous teracial purity" laws. If in
doubt, read the case of Pace v. Alabama, decided in 1883 and reported
in 106 U. S. 583. In that case the Supreme Court had before it a pro6 Macaulay quotes Dr. Johnson as saying that the writ of habeas corpus was the only

difference between English liberty and the despotism which prevailed elsewhere in his day.

7 It should be noted that the abrogation of the privilege of habeas corpus in the

State of New York was effected not through legislation but by court decisions. See Boudin,

"Has the Writ of Habeas Corpus Been Abolished in New York?" 35 Columbia Law

Review, 850-872.
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vision of the Code of Alabama which punished adulter

committed by a white person and a Negro with e

severely than the same offense committed between pers

race. The law was attacked as race discrimination, bu
Court held that since the punishment was alike for
the offense it was not racial discrimination just bec

ment is greater when it is committed by persons belong
races than when both parties to the offense belong to

may be added here that under this decision adultery
need be no crime at all when committed by members
but a felony when committed by members of differ
law would still be constitutional. Also, the principle o
limited to moral offenses such as adultery and forn
cegenation as such, that is, marriage between memb

races, may be made a criminal offense; and as is w

a criminal offense in many states under the protectio
in Pace v. Alabama.
V. SUFFRAGE

The right of suffrage, as such, is not protected by the

Constitution. The Supreme Court has held that it is not

right but a privilege, but it is not a "privilege" or

United States citizenship, and is therefore not protecte

teenth Amendment (Minor v. Happersett, 88 U. S.

teenth Amendment does offer some protection, but th
of a very limited nature and is largely theoretical, as p

ence in the South has demonstrated. The Fourteenth Amendment declares:

All persons born or naturalized in the United States, and subject to the

jurisdiction thereof, are citizens of the United States and of the State
wherein they reside.
And the Fifteenth Amendment declares that:

The right of citizens of the United States to vote shall not be denied
or abridged by the United States or by any State, on account of race, color
or previous condition of servitude.

We know that racial discrimination can be, and is, practised with
respect to naturalization, which is a prerequisite to citizenship and
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voting. We also know that with the approval of the United States
Supreme Court citizens, whether naturalized or native born, can be
deprived of their right to vote by means of various grandfather or
grandmother clauses. But that need not detain us here, for we have
more important fish to fry. The important point to remember here
is that all manner of discrimination against minorities can be practised
openly as such without in any way offending against the provisions
of the Fifteenth Amendment under the principles with respect to
suffrage laid down by the United States Supreme Court. So, for instance, there is nothing to prevent a law limiting the right of voting
to "Christians/' even though it could not be limited to "Aryans." And
the Supreme Court has expressly held that there is nothing in the
Constitution to prevent a state from imposing any property or other
qualification - other than those specifically excluded by the Fifteenth
and the Nineteenth Amendments. So any state may at any time limit
the right of suffrage to natives only, or to those whose forefathers

came over in the Mayflower, or to the Sons and Daughters of
the Revolution. Nor is there anything in the Constitution as construed by the Supreme Court to prevent any state from specifically dis-

qualifying persons of particular political, social or economic beliefs.
A law depriving "atheists" of the right to vote would thus probably
be constitutional. A law disqualifying Socialists, anarchists, syndicalists or Communists, would certainly be held constitutional by the Supreme Court under the doctrine promulgated by it in the case of
Whitney v. California considered further below, even if the court
should - which is improbable - change its mind on the basic question
of the nature of the right of suffrage.
VI. CULTURAL RIGHTS OF MINORITIES

The United States Constitution does not protect the c
of minorities - such rights are utterly unknown to our
law. In fact, our constitutional law does not recognize th

minorities - and in so far as any rights of minorities are a

in our constitutional law, it is through the individu

them rather than in their collective character as minori
is well illustrated in two curious cases in which the Su
declared unconstitutional two state laws which were p
of the hysteria created by the World War and were dec
tutional after the hysteria had abated. The first case h
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the teaching of foreign languages, and was eviden
the teaching of German. The other was a compul
ance law and was directed against private schools,
parochial schools. The first of these cases (Mey
ported in 262 U. S. Rep. 390) involved a law of th
which provided that "languages, other than the En
be taught as languages only after a pupil shall hav
cessfully passed the eighth grade"; and made a vio
misdemeanor punishable by a fine of not less than
$100 or by confinement in a county jail for a pe
thirty days. Mr. Meyer, the plaintiff in the case,

victed for having taught the German languag

School, of which he was an instructor, to a child
the eighth grade. This conviction was reversed
question held invalid because it interfered with M
engage in the business of teaching modern langua
it interfered with the control of parents over th
word was said in the opinion about the possible cu
German minority of the State of Nebraska, and I
never occurred to the distinguished counsel who a
the cultural rights of minority groups, or any r
groups, could be pointed to as a concept of our
So the case had to be decided on the rather dubious and unsocial

ground of Mr. Meyer's personal rights to engage in a certain busi
and even when the case was taken out of the domain of "business," it
was the individual parent rather than the minority group whose rights

were recognized. As to the value of this decision from the point of
view of civil rights, it is sufficient to point out that the opinion of the

Court was delivered by Mr. Justice McReynolds, while Mr. Justice

Holmes dissented.8

8 The issues in this case were rather confusing, as may be evidenced by the fact that
Mr. Justice Brandeis voted with Mr. Justice McReynolds while Mr. Justice Sutherland
voted with Mr. Justice Holmes. It should also be noted here that Mr. Justice McReynolds,
as a sort of makeweight, delivered an oration on the general subject of liberty, which
might create the impression that the decision was placed on broader ground. Said he:
"While this court has not attempted to define with exactness the liberty thus guaranteed, the term has received much consideration, and some of the included things have

been definitely stated. Without doubt, it denotes not merely freedom from bodily

restraint, but also the right of the individual to contract, to engage in any of the common

occupations of life, to acquire useful knowledge, to marry, establish a home and bring
up children, to worship God according to the dictates of his own conscience, and, gen-
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The second of these cases, known under the title of Pierce v. Society

of Sisters of Holy Names (reported in 268 U. S. Reports 510) , involv
a law of the State of Oregon known as the Compulsory Education Ac
enacted on November 7, 1922, under the initiative provision of th
Oregon Constitution by the voters of that state. The important pro

visions of this law are as follows:

Any parent . . . having control or charge or custody of a child under
the age of sixteen years and of the age of eight years or over . . . who shall
fail or neglect or refuse to send such child to a public school for the period
of time a public school shall be held during the current year in said district, shall be guilty of a misdemeanor.

The law was attacked by two private schools, the Society of Sisters

of Holy Names, a Catholic parochial school, and the Hill Military
Academy, a fashionable private school. The law was held unconstitutional by the Supreme Court under the authority of Meyer v. Nebraska.

The purpose of the law and the constitutional principle upon which
it was declared unconstitutional is shown by the following excerpts
from the opinion of the Court, which was again delivered by Mr.
Justice McReynolds:
The manifest purpose is to compel general attendance at public schools
by normal children, between eight and sixteen, who have not completed
the eighth grade. And without doubt enforcement of the statute would

seriously impair, perhaps destroy, the profitable features of appellees'
business, and greatly diminish the value of their property.
The court ruled that the Fourteenth Amendment guaranteed appellees
against the deprivation of their property without due process of law consequent upon the unlawful interference by appellants with the free choice
of patrons, present and prospective. It declared the right to conduct schools
was property, and that parents and guardians, as a part of their liberty,
erally, to enjoy those privileges long recognized at common law as essential to the orderly
pursuit of happiness for free men."

This passage of this opinion need not be taken seriously, however, and is not taken
seriously by the profession, as is evidenced by the fact that although this passage contains the statement that liberty includes the right "to worship God according to the
dictates of his own conscience," the learned compilers of the Digest of U. S. Reports do
not list this case under the subject of religious freedom. The reason for this is a very
good one: This passage is followed by a long list of cases, which are presumably authorities for Mr. Justice McReynolds' statement. An examination of these cases will show,
however, that none of them bear him out, and the first one cited by him, namely, the
Slaughterhouse Case, holds exactly the reverse, as pointed out in an earlier portion of

this article.
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might direct the education of children by selecting r
places. Mr. Justice McReynolds then adds:
No question is raised concerning the power of the s
regulate all schools, to inspect, supervise, and examine
and pupils; to require that all children of proper age
that teachers shall be of good moral character and pa
that certain studies plainly essential to good citizensh

and that nothing be. taught which is manifestly in
welfare.

It is clear that Mr. Justice McReynolds has taken good care that
the decision in this case should not be used by ' 'unpatriotic' ' or other
* 'subversive" groups for the protection of civil rights or liberties. But
it is equally clear that it is no real protection to minorities of any kind

except possibly such powerful and wealthy minorities as the Catholic
Church. There is nothing to protect the cultural rights of those poor
minorities who cannot afford to be taxed by the state for school purposes and at the same time provide schools of their own. And the Supreme Court has expressly held that it is not racial discrimination for
a state to first segregate the persons of a certain race into separate
schools - not permitting them to attend the regular public schools and then to fail to provide for them as good schools, either in grade

or quality, as for the dominant race (Cummings v. Bd. of Ed., 175
U. S. 528) . Higher education may be made the exclusive possession of
the dominant race. "Subversive" teaching may, of course, be entirely
prohibited.
VII. FREE SPEECH AND FREE PRESS

The subject of free speech and free press has had a cu
in our constitutional law since the adoption of the Fourt
ment - a history which forcibly illustrates the fact that
certain in our constitutional law as its uncertainty, and
no constitutional rights or constitutional protection ex
the Judges of the Supreme Court may from time to t
give us, and that what they may do today they may un
Until the adoption of the Fourteenth Amendment, t
subject of free speech and free press was concededly a m

concern, and therefore not within the protection of the
of the Federal Constitution. It was undoubtedly the inte

who framed and adopted that amendment that the civ
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liberties guaranteed by the Federal Bill of Rights, the protection

which was hitherto left to the individual states, should come under th

protection of the Federal Constitution and the Federal Governme
against infringement or abrogation by the states. But, as we have se
the Supreme Court, by its decision in the Slaughterhouse Case, de
stroyed the protection thus intended to be given to the people of
United States against infringement of their civil rights and libert
by the states. The protection of free speech and free press, theref
went out of the window, and remained there for a long time, no
withstanding Mr. Justice McReynolds' magniloquent oration in h
opinion in Meyer v. Nebraska. They have now come back under th
protective wing of the United States Constitution - after a fashio
Just when they came back is uncertain.
Free speech and free press being fundamental rights, are, under the
decision in the Slaughterhouse Case, not ' 'privileges' ' or "immuniti
of "citizens of the United States," and it was rather hard to find a
other room for them within the confines of the Fourteenth Amend-

ment - at least as read by ordinary men familiar with the English
language and the history and meaning of Anglo-Saxon law. So, for a
period of about thirty-five years they remained definitely out. But
in 1907, the Supreme Court threw some doubt on the subject as to
whether they were in or out. In that year the Supreme Court had

before it a case (Patterson v. Colorado, 205 U. S. 454) in which an
editor of a newspaper in Colorado had been punished for contempt of
court for an article which was deemed to reflect upon the Supreme
Court of that state. He appealed to the United States Supreme Court,
claiming that the Fourteenth Amedment had put the freedom of the
press against abridgment by state agencies within the protection of
the United States Constitution. The decision of the Supreme Court
went against him on another point,9 but in passing upon the claim as
to what was protected by the Fourteenth Amendment the Supreme

Court said:

We leave undecided the question whether there is to be found in the
Fourteenth Amendment a prohibition similar to that in the First. But even
»The point upon which the case was actually decided is of some, although subor-

dinate, interest, and should therefore be noted here. It is thus stated in the "Reporter's

Headnote":

"The claim of a right under the Federal Constitution to prove the truth of certain
published articles held to constitute a contempt of court is too clearly unfounded to

serve as the basis of a writ of error from the Federal Supreme Court to a state court."
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if we were to assume that freedom of speech and free
protected from abridgments on the part not only of
also of the states, still we should be far from the conclusion that the

plaintiff in error would have us reach.

In a case decided in June, 1922 (Prudential Insurance Co. v. Cheek,

259 U. S. 530) , the Supreme Court reverted to its decision in the
Slaughterhouse Case, holding squarely, according to the "Reporter's

Headnote," that:

The privileges or immunities of citizens, protected by the Fourteenth
Amendment against abridgment by state laws, are not those fundamental

privileges and immunities inherent in state citizenship, but only those
which owe their existence to the Federal government, its national character, its Constitution, or its laws.

Neither the Fourteenth Amendment nor any other provision of the
Federal Constitution imposes upon the states any restrictions respecting
freedom of speech.

And in the opinion of the Court, delivered by Mr. Justice Pitney,

it is said:

As this court more than once has pointed out, the privileges or immunities of citizens, protected by the Fourteenth Amendment against abridgment by state laws, are not those fundamental privileges and immunities
inherent in state citizenship, but only those which owe their existence to
the Federal government, its national character, its Constitution, or its laws.
(Slaughterhouse Cases, 16 Wall. 36.)
As we have stated, neither the Fourteenth Amendment nor any other
provision of the Constitution of the United States imposes upon the states
any restrictions about "freedom of speech/'

But three years later, in the famous Gitlow case decided in June,

1925, the matter was again put in doubt, but this time the Court
"assumed" for the purpose of the discussion that liberty of speech and
the press was protected by the Fourteenth Amendment. In his opinion
on behalf of the Court - affirming Gitlow's conviction - Mr. Justice

Sanford said:

For present purposes we may and do assume that freedom of speech
and of the press - which are protected by the First Amendment from
abridgment by Congress - are among the fundamental personal rights and
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"liberties*' protected by the Due Process Clause of the Fourteenth Amendment from impairment by the states.

It is interesting to note that not only was the matter again put
in the "doubtful column," but that the Court had shifted its position
and decided that if freedom of speech and the press are to be protected

by the Constitution, it should be done under the Due Process clause perfect nonsense from a constitutional and historico-legal point of
view, but made necessary by the course of previous decision of the

Supreme Court which had deprived the Due Process clause of its
original meaning and given it a perfectly absurd one. Apparently the

liberal members of the Court had come to the conclusion that if the

Due Process clause is to be abused it might as well be abused for
liberal purposes as well as reactionary ones.
Two years later, in the famous case of Whitney v. California (274
U. S. 356) , to which we shall have occasion to refer again, Mr. Justice
Sanford, again speaking for the Court, slipped in the new doctrine by
a back door, so to say, by saying:
That the freedom of speech which is secured by the Constitution does
not confer an absolute right to speak, without responsibility, whatever one
may choose, or an unrestricted and unbridled license giving immunity for

every possible use of language and preventing the punishment of those
who abuse this freedom ... is not open to question.
Mr. Justice Brandeis, however, evidently thought this a good chance

to definitely anchor the new freedom in the Constitution and at the
same time express his disapproval of the manner in which it was done.
So he said, in a concurring opinion, affirming the conviction:
Despite arguments to the contrary which had seemed to me persuasive,

it is settled that the Due Process clause of the Fourteenth Amendment

applies to matters of substantive law as well as to matters of procedure.
Thus all fundamental rights comprised within the term "liberty" are protected by the Federal Constitution from invasion by the states. The right
of free speech, the right to teach, and the right of assembly are, of course,

fundamental rights. . . . These may not be denied or abridged.

But even this statement need not make us too optimistic. It must
always be remembered that Mr. Justice Brandeis was speaking only for

himself and Justice Holmes, and not for the Court. And as a matter of fact, subsequent decisions, including some that have been hailed
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as great victories for civil liberty, make it rather doubtful wh
some at least of these rights are as securely anchored as we woul
to think. So, for instance, it is my humble opinion that the righ
assembly is still not protected by the Fourteenth Amendment ex
to the very limited extent of assemblies held for the purpose of
tioning the federal government for a redress of grievances, and
sibly where they are held in connection with the elections for fe
officers. However, the abstract right of free speech and free pr
definitely anchored: Mr. Justice Sutherland, speaking for the un
mous Court, said so in the recent case of Grosjean v. American
Co., decided in February, 1936, and reported in 297 U. S. Reports
VIII. WHAT DO YOU MEAN, "LIBERTY"?

Having gone through the tortuous history of freedom of sp
and of the press under the Fourteenth Amendment, and having
rived definitely under the protective wing of the United States
stitution, the question arises, what do we mean by liberty of s
and liberty of the press? We have seen that in slipping these r
under the protective wing of the Constitution Mr. Justice Sanf
speaking for the Court, warned us to differentiate between lib

and license. Let us therefore see what the United States Sup

Court means by liberty of the press and liberty of speech whe
speaks of constitutional guarantees which it is ready to enforce.
it does not mean freedom to say or publish something that a s
may consider "seditious" is evidenced from the fact that althoug
liberty was assumed in the Gitlow case, Gitlow nevertheless we
jail for five years for having subscribed to the Left Wing Man
published by the left wing of the Socialist Party in 1919. It is

well known that notwithstanding this liberty Eugene V. Deb
sentenced to a ten year term in jail for a peace speech made du
the war, and the sentence was affirmed in a unanimous opinion o
Supreme Court delivered by Mr. Justice Holmes. We also know
scores of other people have been imprisoned under various "patr
and "anti-sedition" laws, from the Espionage Act passed by Con
during the war (and still in force, incidentally, although dor

until war may be declared, when it revives automatically, although m
people are probably not aware of this fact) , to the New York Cri

Anarchy law under which Gitlow was convicted and the Califor
Criminal Syndicalism law under which Anita Whitney was convi
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We also know that criminal syndicalism laws are on the increase
rather than on the decrease, notwithstanding the definite extension
of the protective wing of the United States Constitution over freedom

of speech and the press. The reason for this is very simple: The
meaning given by the Supreme Court to the terms "freedom of
speech" and "freedom of the press" are such as to render them utterly
worthless as a real protection for those who teach or advocate revolutionary doctrines with respect to the social or economic order, even
though neither they nor their followers follow up their teaching or
advocacy by any action whatsoever. In other words, the Supreme Court
has given the terms "freedom of speech" and "freedom of the press"
a wholly artificial meaning, devoid of any real substance. As traditionally understood, "freedom of speech" and "freedom of the press"

meant that no one could be imprisoned or otherwise molested for

merely speaking or writing, so long as he himself refrained from doing

anything illegal, and no one else was actually influenced by the speech
or writing to do something illegal. But this is not the meaning attached to it by the United States Supreme Court, even in its most
"liberal" decisions. On the contrary, it is now the established doctrine
of the Supreme Court that mere teaching or advocacy of any revolutionary theory or doctrine, even when not followed by any illegal act
either by the speaker or writer himself or by anyone else acting upon
it, may be made a criminal offense and the speaker or writer subject
to a long term of imprisonment. Furthermore, the Supreme Court has

established the doctrine that mere membership in an organization

which teaches or advocates a revolutionary theory or doctrine may be
made criminal.

Turning now from theory to practice, it should be noted that current impression to the contrary notwithstanding, no criminal anarchy
or criminal syndicalism law has ever been declared unconstitutional
by the Supreme Court. On the other hand, the Supreme Court has
repeatedly sustained convictions under these laws even when no illegal
act of any kind was involved, and in the Whitney case it has sustained

a conviction based on mere participation in a convention of the
Communist Labor Party. Occasionally, the Supreme Court has reversed some extraordinarily stupid decision of a state court based
on such statutes; but the statutes themselves were never touched.
So, in the case of Fiske v. Kansas (274 U. S. 380) , decided the same
day as the Anita Whitney case (May 16, 1927) , the Supreme Court
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reversed a conviction under the Criminal Syndicalism law o
because, as stated by Mr. Justice Sanford in his opinion for th

There was no evidence that the organization to which the de
belonged, and for belonging to which he was convicted, advo

taught anything illegal.
No substantial inference can, in our judgment, be drawn from
guage of this preamble, that the organization taught, advocated or
the duty, necessity, propriety, or expediency of crime, criminal sy
sabotage, or other unlawful acts or methods.

The recent Dejonge case, which has been hailed as a great
for civil liberty, belongs in the same class with the Fiske ca
Oregon Syndicalism law under which Dejonge was prosecuted
ticularly vicious one. But in reversing the conviction of Dej
Supreme Court did not in any way touch the law itself. Thi
law is as effective today as it was the day Dejonge was convict
Oregon court. And all that it requires for conviction thereu
that the prosecuting attorney should know his business, as ap
the prosecutor in the Dejonge case did not. Now that the
Court has taught prosecuting attorneys some ordinary law, co
may be secured thereunder which will be sustained in the S

Court. The technical details are immaterial here, but the lesson ad-

ministered by the Supreme Court will presumably not be lost on
vigilant district attorneys. By this law selling Communistic literature or asking one to become a member in the Communist Party
is made a crime for which a man may be sentenced up to ten years.

Dejonge was actually sentenced to seven years for speaking on

behalf of the Communist Party at a protest meeting called by that
Party. Dejonge was a member of that Party. But the conviction could
not be sustained on the ground of membership in the Communist

Party because he had not been indicted for that offense. He was

indicted merely for speaking at a Communist meeting, but the meeting

was not a meeting of members of the Communist Party, and no Com-

munist doctrine was preached thereat. It happened to be an open
meeting held under the auspices of the Communist Party, but it was
conceded that no more than about fifteen percent of those present were

Communists. It was also proved that no Communist doctrine was

advocated at the meeting, the speakers merely protesting against the
illegal acts of some hoodlums in the course of a strike. The mere fact
that a conviction was possible under these circumstances in any court,
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and that the conviction was sustained by the highest state court o
Oregon (although by a divided court) , in itself proves how utterly
worthless is the protection given to our liberties by the United Stat
Constitution, as interpreted by the Supreme Court.
It must be assumed that the prosecuting attorney, the trial judg
and the majority of the Court of Appeals of the State of Oregon, we
familiar with the decisions of the United States Supreme Court on t
subject. And they must have been of the opinion that those decision
were such as to sustain the conviction. The Supreme Court has now
told them that they made a mistake - a Communist meeting mean
a meeting of Communists or at which Communist doctrines are taught.

But one could hardly blame them for having made it, for a reading
the decision of the Court in the Whitney case is hardly reassuring
the subject of civil liberties. In fact, that case announces a most star
ling conception of civil liberty, and is, in my humble opinion, a com
plete departure from what have hitherto been considered basic prin
ciples of Anglo-Saxon jurisprudence. The novelty of that doctrine co
sists in this, that a state may declare that a given act, not general
punishable as a crime under the law, may be punishable as a felony
done for a political purpose. We have hitherto prided ourselves on t
fact that our law does not recognize political crimes, that a thing
either criminal or not, and that the question of political motive has
relation to the commission of crime. We are now taught a contrar
doctrine. In order that we may fully appreciate the novelty of the doc-

trine and its bearing on civil liberty, we quote the characterization o
the statute in question as given by Mr. Justice Brandeis in his concu
ring opinion. Said he:

The felony which the statute created is a crime very unlike the ol

felony of conspiracy or the old misdemeanor of unlawful assembly. The
mere act of assisting in forming a society for teaching syndicalism,
becoming a member of it, or of assembling with others for that purpose
given the dynamic quality of crime. There is guilt although the socie
may not contemplate immediate promulgation of the doctrine. Thus the
accused is to be punished, not for attempt, incitement, or conspiracy, b
for a step in preparation, which, if it threatens the public order at all, do
so only remotely. The novelty in the prohibition introduced is that the
statute aims, not at the practice of criminal syndicalism, nor even directl

at the preaching of it, but at association with those who propose t
preach it.
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But the clear departure from traditional concepts
prevent even Mr. Justice Brandeis from giving the

although he clearly felt very uncomfortable

apparently felt himself constrained by previous d

not to dissent. The other members of the Court, however, were not

very squeamish about the matter,10 and in order that there may be no
mistake as to the true meaning of this decision they said, through Mr.
Justice Sanford:
Neither is the Syndicalism Act repugnant to the equal protection clause,
on the ground that as its penalties are confined to those who advocate a
resort to violent and unlawful methods as a means of changing industrial
and political conditions, it arbitrarily discriminates between such persons
and those who may advocate a resort to these methods as a means of maintaining such conditions P-

In other words, while formally extending the "liberty" protected
by the United States Constitution, the Supreme Court has actually
given the states a license to make the mere intention to effect social
change a crime. Also, under this decision the teaching of communism
may be made criminal while the teaching of fascism remains lawful,
so long as the fascists use the language of American fascism instead of
that of the Hitler brand which talks of "revolution." Also, a state law
which would make resort to certain forms of violence illegal if resorted

to by Communists but quite legal when used by vigilantes is perfectly

"constitutional" under this decision.

IX. RIGHTS AND THEIR ENFORCEMENT

After the Supreme Court got through with the "pr
munities" clause of the Fourteenth Amendment in th
Case, there still remained certain privileges and imm
attached to our citizens qua "citizens of the United S
not have been very important but they were still t

10 Mr. Justice Holmes associated himself with Mr. Justice Brand

ii In this connection, it may perhaps be well to refer again to

Supreme Court does not consider itself a court of justice, and will

the facts in the case but only state the law. This principle was thus st

case:

"The question whether or not one attending a Communistic Conven
assist in the organization of a Communist Party with knowledge of its
and purpose is one of fact, a finding upon which by the jury, affirme
court, is not open to review by the Supreme Court of the United Stat
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to be enforced. As I have pointed out, the right to travel from Savann
to New York was still under the protection of the Federal Constitution

and a Negro, Jew or Chinese was theoretically free to exercise th
right. But suppose the Ku Klux Klan had decided that Negroes, Je
and Chinese must not use any steamships or railroads but must w

afoot - what could be done about it? Under the Due Process clause

of the Fourteenth Amendment certain procedural rights are guara
teed to all, and everyone's life is protected against its being take
without the formality of complying with those procedural rights.
Leo Frank was lynched after the decision of the Supreme Court i
his case; and the Negroes involved in the Moore v. Dempsey case
been convicted by the jury, as the Supreme Court itself found, bec

of a lynching mob which was howling outside the courtroom,
because of an understanding that the lynchers would refrain fro
lynching only if they would be assured that the Negroes would b

executed according to forms of law. It appears in the record that
series of events which culminated in the conviction of the Negro
involved in the case of Moore v. Dempsey had commenced with a

organized attack of the Ku Klux Klan under that name or anot

upon a peaceful meeting of Negroes, in the course of which the Negro

were fired upon by the whites. It appears from the record that t
meeting had to do with an economic struggle of Negro tenant farm
- the kind of assemblage which, under present decisions of the S
preme Court, is apparently not under the protection of the Unit
States Constitution. But it might just as well have been a meeting
petition Congress for the passage of an anti-lynching law, or to ur
the passage of some tenant-farmer law. It appears in the record th
the series of events which culminated in the conviction of Dejong
began with an organized attack by some "vigilantes" or "citizens' c
mittee" upon a workers' hall. The protection of workers' halls agai
such organized attack is, under the decisions of the Supreme Cou
not within the protection of the United States Constitution. Nor w

the meeting at which Dejonge spoke under the protection of

United States Constitution, notwithstanding the decision in the D
jonge case - for that decision merely holds that he could not be s
to jail for making a speech thereat. It does not hold that this righ
protected under the United States Constitution from interference
organized mobs, even if they were led by state officials. But it cou
just as well have been a meeting held in support of the candid
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of Earl Browder for President of the United States, when it would

probably have come within the right of assemblage protected by the
United States Constitution. What of the enforcement of that right?
When the Thirteenth, Fourteenth, and Fifteenth Amendments were
framed, it was well known that every device would be resorted to in
order to nullify their effect, and that those rights would be worthless

if their enforcement were left to the former slave states. Each one of

these amendments, therefore, contains a section reading:
Congress shall have power to enforce this article by appropriate legis-

lation.

It is clear that under these provisions all of the rights guaranteed
by these three amendments, whatever they are, can be enforced by
congressional legislation. It is well known that they are not - why
not?

The answer is simple: Because the Supreme Court has nullified
practically every attempt by Congress to enforce the provisions of these

articles.

This is not the place to enter into a detailed discussion of the various and devious ways in which the United States Supreme Court has
done that, and I have discussed it rather extensively elsewhere.12 A
brief resumé will therefore suffice here. Shortly after the passage of the

Thirteenth Amendment, Congress set about passing legislation to
enforce its provisions, as it had the right and was in duty bound to do;
and has repeated the process after the passage of each of the other two

"war amendments." These series of laws were properly labeled and
known as Enforcement Acts - for their purpose was to enforce the rights

guaranteed to the Negro race by the three amendments. Had that
legislation been upheld, the rights and liberties guaranteed by the
Fourteenth Amendment and the protection against racial discrimina-

tion guaranteed by the Fifteenth Amendment would not have remained empty formulae as they are very largely today. They would
have had meaning and content - and the United States Constitution
would have been a living thing for the protection of civil rights and
liberties instead of a dead letter. But the Supreme Court has willed it
otherwise - with the results which are well known to all. The right
of citizens to go from New York to any state below the Mason and
Dixon Line is undisputed - so the Supreme Court has said. But the
12 See chapter on Civil Rights in my Government by Judiciary, n.
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Waldo Frank Committee which went down to Harlan County, Kentucky, to investigate the violations of civil liberties, and other per
sons "similarly situated," have a different story to tell. "Escorting
across the state line" has become an established institution in many
parts of this country. But apparently few of the people thus "escorted"

know that the "escorting" and the acts of violence which usual

precede and accompany it, were only made possible by certain deci
sions of the Supreme Court. So here is the story of what the Suprem

Court did to the Enforcement Acts.

The story may be told by a brief review of the four cases known

respectively as U. S. v. Reese (92 U. S. 214; 1876); U. S. v. Cruikshank (92 U. S. 542; 1876); U. S. v. Harris (106 U. S. 629; 1889);

and Civil Rights Cases (109 U. S. 3; 1883) . The Reese case had to do
with acts of state officials who refused to accord certain Negroes the
opportunity to qualify for voting. The Cruikshank case dealt with the
acts of members of the Ku Klux Klan in preventing Negroes by acts
of violence and intimidation from attempting to exercise their right
to vote. The Harris case involved a lynching. All of these three cases
arose under a congressional Enforcement Act. The fourth case arose
under an act of Congress known as the Civil Rights Act, intended to
prevent or counteract Jim Crow laws or arrangements. The United
States Supreme Court declared all of this legislation unconstitutional
In the Cruikshank case the Supreme Court said:
The first and ninth counts state the intent of the defendants to have

been, to hinder and prevent the citizens named in the free exercise and

enjoyment of their "Lawful right and privilege to peaceably assemble
together with each other and with other citizens of the United States for

a peaceful and lawful purpose." The right of the people peaceably to
assemble for lawful purposes existed long before the adoption of the Constitution of the United States. . . . It is found wherever civilization exists.
It was not, therefore, a right granted to the people by the Constitution.
Ergo, said the Supreme Court, it is not protected by the Fourteenth
Amendment.

In the Harris case the Supreme Court said:
These authorities [meaning the decisions in the Reese and Cruikshank
cases] show conclusively that the legislation under consideration finds no
warrant for its enactment in the Fourteenth Amendment.
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The language of the Amendment does not leave t
When the State has been guilty of no violation of i
has not made or enforced any law abridging the pr
of citizens of the United States; when no one of its
prived any person of life, liberty or property, with
nor denied to any person within its jurisdiction
the laws; when, on the contrary, the laws of the St
legislative and construed by its judicial and adminis
departments, recognize and protect the rights of a
ment imposes no duty and confers no power upon
A private person cannot make constitutions nor l
authority construe them, nor can he administer or e
way, therefore, in which one private person can de
equal protection of the laws, is by the commission o
the laws which protect the rights of persons, as by
libel, assault or murder. If, therefore, we hold that

ranted by the Thirteenth Amendment, we shou

Amendment, accord to Congress the power to punish
the right of any person to life, property or reputati

And in the Civil Rights cases the Court said:

Positive rights and privileges are undoubtedly secur
Amendment; but they are secured by way of prohib
and state proceedings affecting those rights and pr
given to Congress to legislate for the purpose of car
into effect; and such legislation must, necessarily, b
supposed state laws or state proceedings, and be dir
of their operation and effect.
In this connection [says Mr. Justice Bradley] it is
civil rights, such as are guaranteed by the Constituti
sion, cannot be impaired by the wrongful acts of in
by state authority in the shape of laws, customs or j

ceedings. The wrongful act of an individual, uns
authority, is simply a private wrong, or a crime

invasion of the rights of the injured party, it is tru
his person, his property or his reputation; but if n

way by the State, or not done under state authority
full force, and may presumably be vindicated by re

State for redress.

It is difficult to say whether Mr. Justice Brad
majority of the Court in the Civil Rights Cases,
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to add insult to injury by the last statement quoted above. But we h
a right to say that whatever his motives, or the motives of the Co
Jim Crow has by that decision been established as the patron saint
this branch of our constitutional law.

These decisions did not go unchallenged in the Court itself, and the
following excerpts from the dissenting opinion of Mr. Justice Harlan
in the last of these cases are quoted here in order to remove all doubt
on the question as to whether or not the Supreme Court had a choice

of decision in the matter.

The opinion in these cases [says Mr. Justice Harlan] proceeds, it seems
to me, upon grounds entirely too narrow and artificial. / cannot resist the
conclusion that the substance and spirit of the recent Amendments of the
Constitution have been sacrificed by a subtle and ingenious verbal criticism.

"It is not the words of the law but the internal sense of it that makes the

law; the letter of the law is the body; the sense and reason of the law
is the soul." Constitutional provisions, adopted in the interest of liberty,
and for the purpose of securing, through national legislation, if need be,
rights inhering in a state of freedom, and belonging to American citizenship, have been so construed as to defeat the ends the people desired to
accomplish, which they attempted to accomplish, and which they supposed
they had accomplished by change in their fundamental law. By this I do
not mean that the determination of these cases should have been materially
controlled by considerations of mere expediency or policy. / mean only,
in this form, to express an earnest conviction that the court has departed
from the familiar rule requiring, in the interpretation of constitutional
provisions, that full effect be given to the intent with which they were
adopted.
The purpose of the first section of the Act of Congress of March ist,
1875, was to prevent race discrimination in respect of the accommodations
and facilities of inns, public conveyances and places of public amusement.
It does not assume to define the general conditions and limitations under
which inns, public conveyances and places of public amusement may be
conducted, but only declares that such conditions and limitations, whatever they may be, shall not be applied so as to work a discrimination solely

because of race, color or previous condition of servitude. The second

section provides a penalty against any one denying, or aiding or inciting
the denial, to any citizen, of that equality of right given by the first section,

except for reasons by law applicable to citizens of every race or color and
regardless of any previous condition of servitude. . . .
The court adjudges, I think erroneously, that Congress is without power,
under either the Thirteenth or Fourteenth Amendment, to establish such
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regulations, and that the first and second sections of the statute are, i
their parts, unconstitutional and void.
Whether the legislative department of the government has transcen
the limits of its constitutional powers, "is at all times/' said this cou
Fletcher v. Peck, 6 Cranch. 128, "a question of much delicacy, which

seldom, if ever, to be decided in the affirmative, in a doubtful case. . . .

The opposition between the Constitution and the law should be such that
the judge feels a clear and strong conviction of their incompatibility with
each other." More recently in Sinking Fund Cases, 99 U. S. 718, we said:
"It is our duty, when required in the regular course of judicial proceedings, to declare an Act of Congress void if not within the legislative power
of the United States, but this declaration should never be made except in
a clear case. Every possible presumption is in favor of the validity of a
statute, and this continues until the contrary is shown beyond a rational
doubt. One branch of the government cannot encroach on the domain of
another without danger. The safety of our institutions depends in no small
degree on a strict observance of this salutary rule"

After having thus stated his conviction that the majority of the
Court, in its decision, has failed to give effect to the intentions of
those who framed and adopted the war amendments, he proceeds
to draw a deadly parallel between the action of the Supreme Court
in these cases and the course of decisions in the Supreme Court over
a long period of its history in support of the claim of slaveholders to
have their property rights in human beings enforced by federal legislation, even though there was no express mandate therefor in the Constitution. After a careful analysis of the decision of the Supreme Court
on the subject, Mr. Justice Harlan said:
We have seen that the power of Congress, by legislation, to enforce the
master's right to have his slave delivered up on claim was implied from the
recognition of that right in the National Constitution. But the power conferred by the Thirteenth Amendment does not rest upon implication or
inference. Those who framed it were not ignorant of the discussion, cov-

ering many years of our country's history, as to the constitutional power
of Congress to enact the Fugitive Slave laws of 1793 and 1850. When, there-

fore, it was determined by a change in the fundamental law, to uproot
the institution of slavery wherever it existed in the land, and to establish

universal freedom, there was a fixed purpose to place the authority of

Congress in the premises beyond the possibility of a doubt. Therefore, ex

industria, power to enforce the Thirteenth Amendment, by appropriate
legislation, was expressly granted. Legislation for that purpose, my brethren
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concede, may be direct and primary. But to what specific ends may it be
directed? This court has uniformly held that the National Government has
the power, whether expressly given or not, to secure and protect rights
conferred or guaranteed by the Constitution. (U. S. v. Reese, 92 U. S. 214;

Strauder v. W. Va., 100 U. S. 303.) That doctrine ought not now to be
abandoned when the inquiry is not as to an implied power to protect
the master's rights, but what may Congress, under powers expressly granted,

do for the protection of freedom and the rights necessarily inhering in a
state of freedom.

The Thirteenth Amendment, it is conceded, did something more than
to prohibit slavery as an institution, resting upon distinctions of race and
upheld by positive law. My brethren admit that it established and decreed
universal civil freedom throughout the United States. But did the freedom
thus established involve nothing more than exemption from actual slavery?
Was nothing more intended than to forbid one man from owning another
as property? Was it the purpose of the Nation simply to destroy the institution, and then remit the race, theretofore held in bondage, to the several
States for such protection, in their civil rights, necessarily growing out of
freedom, as those States, in their discretion, might choose to provide? Were
the States against whose protest the institution was destroyed, to be left
free, so far as national interference was concerned, to make or allow discriminations against that race, as such, in the enjoyment of those fundamental rights which by universal concession, inhere in a state of freedom?
Had the Thirteenth Amendment stopped with the sweeping declaration,
in its first section, against the existence of slavery and involuntary servitude,

except for crime, Congress would have had the power, by implication,
according to the doctrines of Prigg v. Commonwealth of Pennsylvania,
repeated in Strauder v. West Virginia, to protect the freedom established
and, consequently, to secure the enjoyment of such civil rights as were
fundamental in freedom. That it can exert its authority to that extent is
made clear, and was intended to be made clear, by the express grant of
power contained in the second section of the Amendment.

Mr. Justice Harlan then gives his attention to the claim of the
majority of the Court that railroad companies and innkeepers, or
others covered by this legislation, are private individuals - completely
demolishing that contention by reference to the law of the subject and then returns to the charge as follows:
The Fourteenth Amendment presents the first instance in our history,
of the investiture of Congress with affirmative power, by legislation, to

enforce an express prohibition upon the states. It is not said that the
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judicial power of the Nation may be exerted for the enforcement of
Amendment. No enlargement of the judicial power was required,

is clear that had the fifth section of the Fourteenth Amendment been

entirely omitted, the judiciary could have stricken down all state laws an
nullified all state proceedings in hostility to rights and privileges secure
or recognized by that Amendment. The power given is in terms, by Con
gressional legislation, to enforce the provisions of the Amendment.
The assumption that this Amendment consists wholly of prohibitions
upon state laws and state proceedings in hostility to its provisions, is un
authorized by its language. The first clause of the first section - "All per
sons born or naturalized in the United States and subject to the jurisdictio
thereof, are citizens of the United States, and of the State wherein they
reside" - is of a distinctly affirmative character. . . .
If, then, exemption from discrimination, in respect of civil rights, is a
new constitutional right, secured by the grant of state citizenship to colore
citizens of the United States - and I do not see how this can noiu be ques
tioned - why may not the Nation, by means of its own legislation of
primary direct character, guard, protect and enforce that right? It is a righ
and privilege which the nation conferred. It did not come from the Stat

in which those colored citizens reside. It has been the established doctrine

of this court during all its history, accepted as essential to the national
supremacy, that Congress, in the absence of a positive delegation of power
to the State Legislatures, may, by its own legislation, enforce and protect any

right derived from or created by the National Constitution. It was so

declared in Prigg v. Commonwealth of Pennsylvania. It was reiterated in
United States v. Reese, 92 U. S. 214, where the court said that "Rights and
immunities created by and dependent upon the Constitution of the United
States can be protected by Congress. The form and manner of the protection may be such as Congress, in the legitimate exercise of its discretion,
shall provide. These may be varied to meet the necessities of the particular
right to be protected." . . .

This court has always given a broad and liberal construction to the
Constitution, so as to enable Congress, by legislation, to enforce rights secured by the instrument. The legislation which Congress may enact, in execution of its power to enforce the provisions of this Amendment, is such as
may be appropriate to protect the right granted. The word "appropriate"

was undoubtedly used with reference to its meaning, as established by

repeated decisions of this court. Under given circumstances, that which the

court characterizes as corrective legislation might be deemed by Congress
appropriate and entirely sufficient. Under other circumstances primary
direct legislation may be required. But it is for Congress, not the judiciary,
to say what legislation is appropriate; that is, best adapted to the end to
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be attained. The judiciary may not, with safety to our institutions, en
the domain of legislative discretion, and dictate the means which Congr

shall employ in the exercise of its granted powers. That would be sh
usurpation of the functions of a co-ordinate department, which, if of
repeated, and permanently acquiesced in, would work a radical change i
our system of government.

And so, at tHe end of our investigation, we come to the conclusi
that not only has the Supreme Court diminished our civil rights

giving to the Constitution a narrow interpretation - often flying in t

face of established legal principles and the clear language of the do
ment - but it has deprived those civil rights which it has left to o
citizenry of any real content by depriving the federal governmen

the agency specifically empowered by the Constitution to protect them

- of its power to do so.13

is After the experiences which Mr. Waldo Frank and his committee had in Kentuc

they appeared before a subcommittee of a Senatorial Committee (February 12, 1
which was conducting an investigation at Washington. After Mr. Frank told his sto
Senator Cutting said to him: "Mr. Frank, just what do you think that we, as Un
States Senators, can do in these premises?" Of course, United States Senators coul
nothing in the matter. But the reason United States Senators could do nothing in

matter was that the United States Supreme Court had deprived Congress of the powe
do what it clearly has a right to do under the Fourteenth Amendment. It is perh
mere coincidence but it is nevertheless worth noting the fact that the Reese case, in wh
a congressional Enforcement Act was declared unconstitutional, arose in Kentucky.
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