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Marxian Concepts of Ownership in
Soviet Law
W.E.

BUTLER*

The abolition of private ownership of the instruments and means
of production is, in the Marxian view, an absolute condition precedent
to the construction of a socialist order and the consolidation of its
economic power base. Accordingly, the confiscation and nationalization of privately-owned instruments and means of production have
been at the top of any Marxian agenda for a state proposing to commence the transition from a pre-socialist to a socialist level of societal
development. Indeed, in Marxist thinking and that of other philosophical orientations representing all points of the political spectrum,
ownership and control of property have been regarded as the keys to
effective control over society. The transfer of ownership from private
individuals to the state has been viewed as a revolutionary measure,
leading to fundamental alterations in social, economic, political and
legal relationships.'
Nearly 70 years after the October 1917 Revolution, the nature,
status and development of property ownership and law continue to be
the subjects of lively debate both within and without the socialist family of legal systems. The efficacy of state ownership is now under reevaluation in some areas of Eastern Europe, where a limited amount
of private ownership and entrepreneurship is being allowed to improve the quality of goods and services. This trend, however, is not
entirely new. During the 1950's, Yugoslavia postulated a notion of
social ownership as a higher level of development than state property. 2 Even in China, an important discussion of the nature of property relations and the prospects for their further development has
been underway since mid-1977 among economists, sociologists and
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lawyers.3
Non-socialist legal systems also are preoccupied with the issue of
property ownership. Some countries, proposing to become "legal systems of a socialist orientation," need to know what precise property
measures are necessary for successful transformation, at what pace
these measures might be pursued, and to what extent a socialist transformation must rely upon local requirements of economic growth and
political stability. Zimbabwe is a recent example. At the Second
Party Congress of the Zimbabwe African National Union (ZANU) in
August 1984, the Party affirmed its intention to build scientific socialism in Zimbabwe according to the principles of Marxism-Leninism,
moving the nation towards a one-party state. Both before and during
the Party Congress, the forms, distribution and acquisition of property figured prominently in press coverage, as rumors circulated that
Party members were purchasing farms and that emigrants were selling off large properties. The Party Congress approved a detailed
"Leadership Code" which contains strict limits on the amount and
type of property that Party members may own directly or beneficially.
The situation in Zimbabwe reflects a twofold concern: the wish
to avoid conflicts of interest between government appropriation and
personal gain which many modern societies with mixed economies
experience among their political leadership and civil servants, and a
profound apprehension that a concentration of wealth in the hands of
the new black elite would subvert the very raisons d'etre of
Zimbabwean independence and majority rule, particularly that of a
more equitable distribution of wealth for the long-oppressed and disadvantaged majority black populace.4
In the United Kingdom, precisely the opposite concern underlies
the governing majority's view of property ownership. The British
government has been actively divesting itself of state-owned companies by selling off shares to company employees and to the public, and
by deliberately encouraging local government to offer public housing
to tenants at favorable prices. The philosophical premises of the government's policy have been summarized by Prime Minister Margaret
Thatcher:
The history of freedom is bound up with the ownership
of property. If you look around the world today, you will
3. For a Soviet account of and reaction to the debate, see Naumov, The Discussion on the
Forms of Property in China, 1 FAR E. AFF. 48-63 (1984).
4. On the leadership code, see Herald [Harare, Zimbabwe], Aug. 10, 1984, at 1, col. 3.
See also Butler, Socialist Legal Systems: A Key to Development?, Sunday Mail [Harare,

Zimbabwe], Aug. 5, 1984, at 8, col. 3.
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see that in those societies where property is widely shared,
freedom flourishes; and where property is concentrated in
the hands of the State, freedom is denied.5
Society and its members, the Prime Minister adds, are "best served by
the widest possible diffusion of personal property." 6
Many in Britain who remain skeptical of the philosophical bases
of government policy nonetheless accept that divestiture of stateowned companies and public housing is essential if industry is to remain competitive and if public housing is to remain in adequate repair. It is recognized that the state's undoubted success in cosseting
basic industry in the troughs of recession and in providing housing in
the wake of wartime devastation has waned with the need for rapid
and flexible responses to industrial and technological advancement,
and the need for maintenance of public housing. These considerations
are now prominent among the concerns of many socialist legal systems as well.
There remains a deeply-rooted skepticism among many comparative lawyers as to whether socialist revolutions have introduced major changes in the concepts or legal relationships of property
ownership. This perception strongly reinforces the view that socialist
legal systems are only a branch of the Romano-Germanic family of
law rather than an autonomous classification. 7 Professor Wolfgang
Friedmann perhaps best stated this perception, which substantially
influenced his understanding of changing concepts of property.8
I.

THE FRIEDMANN THESIS

Friedmann acknowledged that the "continuity of a legal order,
including its processes of legal change" could be disrupted by revolutionary upheavals, and he numbered the Bolshevik Revolution of
1917 among those which "totally and violently destroyed the existing
constitutional and legal structure." 9 The Soviet legal revolution, he
noted, was not confined to the constitutional structure and the system
of political power, "but basically changed the conditions of production and commercial transactions and, with it, the structure of legal
ownership."' 0 Equally significant in his view, however, is that
5. See Margaret Thatcher's Foreward to M. BELOFF, FREEDOM AND PROPERTY (1984);

(quoted in Daily Telegraph, July 30, 1984, at 6, cols. 3-4).
6. Id.
7. For the juxtaposition, see the Preface to J.N. HAZARD, W.E. BUTLER, & P.B.
MAGGS, THE SOVIET LEGAL SYSTEM xvi (3d ed. 1977).
8. W. FRIEDMANN, LAW IN A CHANGING SOCIETY 93-118 (2d ed. 1972).
9. Id. at 37.
10. Id. at 23.
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notwithstanding the many basic differences between the Soviet and
non-socialist legal systems, "no basically new concepts or legal relationships have developed." 1 Friedmann states that "[p]rivate property exists and is recognized, although on a much more limited scale
than in non-socialist countries," and he continues by noting that a
totalitarian government is "limited by the permanence of certain categories of social relationships, dictated by the conditions of human life
and society rather than by a specific political ideology." 12
This forthright view of Soviet concepts of ownership is qualified
significantly in the same volume. Friedmann later concedes that "[i]n
socialized systems, the function-and to some extent, the concept--of
property differs fundamentally from that of the systems in which
property is the foundation of private enterprise."'" In modern communist systems, including Maoist China and Yugoslavia, Friedmann
underlines the distinction between "the power and enjoyment aspects
of property." 1 4 The power of property is the "preserve of the State,"
whereas the enjoyment of property is permitted to remain in private
hands. Yet "the legal concept of private property in socialist systems
is not significantly different from that of non-socialist systems. .

.

.It

is the ambit rather than the nature of private property that is different." 15 For Friedmann, the Soviet Union allocated property to state
enterprises "in trust" rather than in full ownership, while Yugoslavia
developed what Friedmann perceived as an intermediate category of
property: "collectivized ownership affected with a social trust." 6
Despite the equivocation as to whether socialist property concepts and legal relationships are fundamentally novel, Friedmann had
no doubt that "ideologically and politically, the property philosophy
of the American Constitution and the Catholic Church is bitterly opposed to that of modem communism." 17 Since they shared the heritage of modem western political philosophy, both views recognize the
"controlling significance of property in the social order."1 8
Analogous views were argued most forcefully by Albert
Ehrenzweig. In those areas of the law traditionally treated as "private
law.

. .

even in the law of property the gap has been narrowed to a

point where differences among the countries of each of the two 'orbits'
11. Id. at 24.
12. Id.
13. Id. at 105 (emphasis added).

14.
15.
16.
17.

Id.
Id.
Id.
Id.

18. Id.

at
at
at
at

105-07.
107.
106.
93-94.
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have often become more significant than the differences between these
orbits themselves." 19 He especially was impressed by "a steady
growth of private and corporate ownership in 'socialist' countries,
which seems to have begun to engulf the means of production ...
[T]here has been an equally significant increase in public, quasi-public, or collective ownership as well as in the essential role of public
utilities in 'capitalist' countries."2
In Ehrenzweig's view, the strongest case for those who believe
that the family of socialist legal systems is autonomous rests in legal
relations "where the state has largely replaced private corporate enterprise as a partner to labor and inter-management contracts.' '2 1 Even
here, however, Ehrenzweig doubted that such changes "have sufficiently and lastingly altered the structures of traditional legal institutions" so as to "justify their attribution to a 'third world' of private
law."'22 On another occasion, Ehrenzweig maintained that if the Soviet legal system were unique in the traditional realm of private law,
he would be obliged to "abandon the philosophical pattern of two and
one-half millenia and the comparative concern of a thousand years. "23
"Families of legal systems" are analytical categories or screens
for perceiving, identifying, classifying and evaluating the significance
of differences among legal systems. Friedmann and Ehrenzweig are
but two examples of comparativists engaged in that process. Many
Western comparativists suggest that families of legal systems are differentiated not by "autonomy" in the branches of substantive or procedural law, but by the theory which underlies legal rules and
institutions which otherwise are superficially similar.24
II.

THE SOVIET RESPONSE

The comparative perception of Friedmann and Ehrenzweig is
contrary to everything Soviet jurists have accepted as the essence of
Soviet law and social revolution. In the Soviet view, private law no
longer exists in the Soviet Union, not even in the realm of "private
international law."' 25 Few Soviet jurists deny that the Romano-Germanic civil law tradition influences Russian and Soviet legal thought
19. A. EHRENZWEIG, PSYCHOANALYTIC JURISPRUDENCE 104 (1971).

20.
21.
22.
23.

Id. at 104.
Id.
Id.
A.A. Ehrenzweig, Book Review, 58 CALIF. L. REV. 1005, 1007 (1970) (reviewing

J.N. HAZARD, COMMUNISTS AND THEIR LAW (1969)); see also W.E. BUTLER, SOVIET LAW

1-8 (1983).
24. Butler, supra note 1, at 225.
25. See M.M. BOGUSLAVSKII,

MEZHDUNARODNOE
TIONAL PRIVATE LAW] 6-14 (2d ed. 1982).

CHASTNOE PRAVO

[INTERNA-
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and continues to sharpen the analytical skills of Soviet civilists.2 6
These jurists, however, maintain that arguing that structures of traditional legal institutions have been retained more or less intact is tantamount to asserting that form is superior to substance-a view Soviet
legal science condemns. Soviet doctrine regards the transition to state
ownership or other forms of social ownership, as well as the elimination of private ownership of the instruments and means of production,
as benchmarks in the passage of society to socialism
and as conditions
27
precedent to the achievement of socialism.
It is tempting to conclude that the ultimate difference between
Soviet Marxist and Anglo-American/Lockean philosophies of property can be reduced simply to the question of "who" owns property;
that is, in which "class(es)" ownership is concentrated. It follows that
"revolution" simply would transfer title to property from one ruling
class to another, and that the forms of ownership or principles for
allocating use of property would be merely incidental in the restructuring of ancient legal institutions. Such an argument would be a savage oversimplification. A more subtle divergence of approaches
founded on the aggregate of differences in the forms, substance and
rationales underlies the legal rules and institutions of property. Only
illustrations of this thesis-not a full statement or defense of it-will
be presented here.
III. PROPERTY AS A FORM OF SOCIAL ENGINEERING

Axiomatic to Marxism-Leninism is the proposition that confiscation of the instruments and means of production in the hands of the
capitalist class is an early and indispensable step in a social revolution
intended to bring the working class to power. "Seizure" is the operative legal concept. The normal course of confiscation, exemplified by
Soviet practice, has been to nationalize industrial enterprises, banks,
transport, mines and communications, and to vest title in the state.
Land, water, forestry and mineral policies have varied greatly from
one socialist legal system to another. The Soviet government "socialized, land in 1918 and confiscated large land-holdings, but Soviet jurists correctly claimed for three decades thereafter that title to land,
26. Ioffe, Soviet Law and Roman Law, 67 B.U.L. REv. 701-28 (1982).
27. See Siukiiainen, Pravo stran sotsialisticheskoiorientatsii v sisteme sotsial'nykh norm
[The Law of Countries of Socialist Orientation in the System of Social Norms], in PRAVO V
STRANAKH SOTSIALISTICHESKOI ORIENTATSII [LAW IN COUNTRIES OF SOCIALIST ORIENTATION] 9-22 (R.A. Ul'ianovskii ed. 1979); see also Voznesenskaia, Grazhdanskoe pravo: pravo

sobstvennosti [CivilLaw: The Law of Ownership], in PRAVO V STRANAKH SOTSIALISTICHESKOI
ORIENTATSII [LAW IN COUNTRIES OF SOCIALIST ORIENTATION] 280-88 (R.A. Ul'ianovskii

ed. 1979).
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waters, forests and minerals had not been formally vested by legislation in the state.28 Even nationalization of industry was selective in
the Soviet Union. Small enterprises continued to operate at the sufferance or with the encouragement of Soviet authorities until the end of
the New Economic Policy (NEP) in 1928.
Between the World Wars, other socialist legal systems either followed a different course or applied analogous measures in different
contexts. In 1924, Mongolia nationalized both land and industry outright, but the move had limited effect since there was no industry (except a coal mine employing five men) and the land had previously
been "owned" by the Bogdo Gegen, the secular and theocratic head
of Mongolia. Vesting title to land in the new People's State entailed
no loss of property to the Mongol arat (herdsman) so long as he was
allowed to continue to pasture his herds. Mongol socio-political reforms thus hinged chiefly on patterns of land use rather than ownership. The real source of Mongol "wealth," the herds themselves, was
left relatively untouched (although some large herds were individually
redistributed), and to this day the herds never have been nationalized.2 9 In the Chinese Soviet Republic (1931-34), the communist authorities proposed the nationalization only of Chinese banks, mines
and plants owned by foreign "imperialists." No actions were taken
against local Chinese units, and land reform measures were based not
on nationalization but on redistribution to poor and middle-class
peasants.30
A general pattern has emerged, however, where state or social
ownership has been established. There is a modern disposition to establish a broad category of "socialist ownership" that encompasses:
(1) state ownership, now classed under Soviet law as "all-peoples'
ownership" or "ownership of the whole people" inasmuch as the Soviet state is presently regarded as an "all-peoples' state"; (2) collective
farm, cooperative, trade union and other social organization ownership; and (3) personal ownership as a link in the overall system of
ownership relations. The state is regarded as the sole owner of all
state property, and in most instances owns property that by law is not
capable of being owned by any other entity. Collective farms and
other cooperative organizations may own property that under Soviet
law is capable of being owned by these entities or by trade unions or
social organizations, provided such property is related to the purposes
28. For an account of the early legislation and debates, see Butler, Land Reform in the
Chinese Soviet Republic, in THE LEGAL SYSTEM OF THE CHINESE SOVIET REPUBLIC 1931-

1934, 84 (W.E. Butler ed. 1983).
29. W.E. BUTLER, THE MONGOLIAN LEGAL SYSTEM xviii (1982).
30. See Butler, supra note 28, at 123-25.
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of their constitutive charters or statutes. This includes certain instruments and means of production, for example, that may not be personally owned (such as tractors), but excludes others reserved exclusively
to the state (such as land). Individuals may own property for satisfaction of personal needs and to maintain subsidiary household
husbandry.
A.

State Ownership of Property

State ownership is regarded as one means of ensuring that instruments and means of production are not used for the personal enrichment of individuals through the exploitation of the labor of others.
Title to state-owned property is vested beyond the reach of individuals
and most organizations. Society is left with two vexing issues: how to
use state-owned property in the most rational and efficient manner so
as to replenish and augment "social product," and how to inculcate a
sense of respect and care for state property in those who use it.
In a planned economy, use is regulated legally through civil law,
collateral economic legislation, and the principle of economic accountability. The state allocates property to enterprises, organizations and institutions for use, and in doing so places the property in
the "operative management" of that entity rather than relinquishing
ownership. Operating entities must exercise their use and disposition
in accordance with the law, the charter of the organization and the
purpose of the property. Although possession, use and disposition are
exclusive to the entity to which the property is allocated, and even
though the state may have to undergo certain procedures in order to
retrieve the property, the entity's discretion in using and disposing of
the property is heavily circumscribed by law. Enterprises, buildings
and structures are transferred from one state entity to another free of
charge, and any transfer of property ordinarily cannot take place
without the express approval of a higher state agency. Circulating
assets owned by state organizations may be disposed of more readily,
but only in accordance with approved plans and the purpose of the
particular assets. Thus, the "possession, use and disposition" of property in the operative management of entities, a concept linguistically
familiar in Western property law, is linked to the state administration
of property use in socialist legal systems, and is not an autonomous
attribute of ownership. The limits of possession, use and disposition
are determined by the larger purpose they serve and have no utility
independent of that goal.
Since the state strictly limits the methods and purposes of possession, use and disposition of state property, it arguably follows that
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entities exercising operative management over state property should
not expose that property to the risks of inopportune operations, including execution in satisfaction of obligations incurred by the entity
when using state property. Soviet adherence to the principle of absolute sovereignty with regard to state property, a reluctance in both the
international and domestic sphere to allow in rem actions vis-a-vis
Soviet organizations, and the insistence on in personam suits against
particular organizations may all be attributable to the reasons which
underlie procedures for managing state ownership rather than to the
loftier views regarding the sanctity of state property per se. In maritime practice, for example, Soviet shipping companies are quick to
post security and thus avoid confrontation on the issue of in rem proceedings in British courts. Recent Anglo-American judicial practice
has accepted assurances from the Foreign Office or the Department of
State that vessels are state property and merely in the operative management of a particular company. Arbitral and judicial practice likewise have accepted that socialist foreign trade organizations are
corporate entities distinct from the state itself.
B.

Collective Farm or Cooperative Ownership of Property

While the protection of state property allocated to state-owned
corporate entities may have its own rationale, the same kind of protection afforded to collective farms and cooperative property makes
no sense at all, at least in Western terms. Juridically, collective farms
and cooperatives are autonomous self-governing bodies. Ownership
of their assets is vested in the collective membership of the collective
farm or cooperative, as it is in the case of Anglo-American cooperatives. The formation of collective farms and cooperatives is strongly
encouraged by Party and state policy, not least because they are regarded as transitional forms of ownership, superior to private property. They are not "of the state," but their property is protected by
laws against any levying of funds. Enterprises, buildings, structures,
equipment, other capital assets of enterprises, sanatoria, rest homes,
cultural centers, clubs, stadiums, young pioneer camps, and educational-cultural funds are all protected in this way, and the rationale
for extending such extraordinary protection resides neither in the corporate nature of the cooperative nor in the inherent characteristics of
the property. Rather, such protection arises from the conceptual classification of collective farm and cooperative ownership as a form of
"socialist ownership," which is linked to the total social product in
ways that preclude its funds from being dissipated to meet the misfortunes of entrepreneurial risk or accidental liability.
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C. PersonalOwnership of Property
Since 1936, Soviet law has drawn a sharp distinction between
"private ownership," which in the Soviet lexicon is associated with
private property in the instruments and means of production, and
"personal ownership," which is accorded constitutional status and
guarantees. The Soviet legal system offers no particular novelty as to
who may own personal property. All Soviet citizens possess, in equal
measure, the legal capacity to own personal property, although some
areas of personal ownership-the collective farm household, the family farm and the individual artisan-are specially regulated in Soviet
legislation. The objects of personal ownership under Soviet law have
been treated elsewhere; 3 1 for the purpose of this essay, it is the conceptual development of personal ownership that is noteworthy.
In recent years, Soviet legal theory has stressed that ownership is
a "social relationship": a relationship between owner and non-owners
or a "community" between people. Ownership therefore cannot be
reduced purely to an autonomous and independent link between a
person and a thing. Personal ownership is deemed to fall within this
proposition and, as a social relationship, is regarded as conditioned by
and subordinate to interlinkages in the realm of social production.3 2
Soviet economists reinforce this position by arguing that "nonproduction consumption does not lie outside the economy and that it forms
the concluding phase of the regeneration process where special social
relations are formed. . . .
This economic conclusion lays the
foundation for regarding the "link of the law of personal ownership
with relations of personal ownership as part of the more general prob'34
lem of the co-relation of legal institutions and production relations.
Under this approach, it follows that personal ownership relations
in a socialist society are one of the links in the overall system of ownership relations. Since the Program of the Communist Party of the
Soviet Union (CPSU) and the recent Five-Year Plans have given high
priority to raising the cultural, intellectual and material levels of the
individual Soviet citizen in economic terms, personal ownership is not
a survival of the past but an integral and essential component of the
31. See W.E. BUTLER, supra note 23, at 170-76.
32. V.F. MASLOV, OSNOVNYE PROBLEMY PRAVA

LICHNOI SOBSTVENNOSTI V PERIOD
STROITEL'STVA KOMMUNIZMA V SSSR [FUNDAMENTAL PROBLEMS OF THE LAW OF PERSONAL OWNERSHIP IN THE PERIOD OF THE CONSTRUCTION OF COMMUNISM IN THE USSR]

(1968).
33. Rubanov, Pravovoe polozhenie grazhdan v otnosheniiakh lichnot sobstvennosti [The
Legal Position of Citizens in Relations of Personal Ownership], in GRAZHDANSKO-PRAVOVOE
POLOZHENIE LICHNOSTI V SSSR [THE CIVIL-LEGAL POSITION OF THE INDIVIDUAL IN THE
USSR] 53 (N.S. Malein ed. 1975).
34. Id. at 59.
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present and the future. Many Soviet jurists therefore consider personal ownership an inseparable part of Soviet ownership-state, cooperative, social and personal-requiring legal consolidation in its own
right. Civil law provides the legal conditions and framework needed
for citizens to participate in consumption-related production relations. The social role of law in regulating personal ownership is to
ensure maximum legal stability in order to create optimal conditions
for personal consumption processes.
Soviet doctrinal writings include variations upon this theme,
amidst a general consensus that the entire subject of personal ownership in Soviet law requires further exploration. The general trend for
the last two decades, however, has been to emphasize personal ownership as a desirable and essential part of modem socialist society,
rather than as a superfluous lamprey to be jettisoned in the foreseeable
future. Personal ownership therefore is consistent with policies currently being pursued with respect to the "tasks, forms and means" of
meeting the requirements of individuals in a socialist society.
Limitations on private ownership are common to all societies; all
impose at least some limitations on what may be owned privately, or
condition the possession, use or disposition of private property. In
seeking to identify uniqueness in Soviet concepts of personal ownership, it is important to look not merely to the limitations on such
ownership, but also to the reasons or alleged reasons for the limitations and to the conceptual relationship between personal and all
other forms of Soviet social ownership.
Soviet legislation has not attempted an exhaustive list of what
may or may not be personally owned. The 1977 USSR Constitution
mentions in Article 13 "articles of everyday use, personal consumption, convenience, and subsidiary household husbandry, a dwelling
house, and labor savings."' 36 Whether an object may be owned personally is in principle less a question of its natural properties than its
actual use, and in the Soviet Union and other socialist legal systems,
the debate over the respective scope of state, cooperative and personal
ownership has revolved around both the specific uses of property and
the capacity of the state to regulate effectively that use with or without holding ultimate ownership of the property. Among all the socialist legal systems, the Soviet legal system, since the end of NEP,
has established the most limited scope for personal ownership. Yet
even in the Soviet Union, marginal issues of personal use versus non35. Id. at 53.
36.

KONSTITUTSIIA (OsNOVNOI ZAKON) SSSR [CONSTITUTION (FUNDAMENTAL LAW)

OF THE USSR], art. 13.
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labor income use arise. An automobile, for example, may be owned
by an individual in order to satisfy his material and cultural needs, a
legitimate consumption purpose. If the automobile is used systematically to convey passengers or goods for hire, however, such use violates Soviet legislation, even though the state-operated network of
taxis and transport vehicles is inadequate for this purpose, and the
automobile owner has performed, albeit for personal gain, useful social service by making up for state inadequacies.
Articles of "subsidiary household husbandry," such as livestock,
poultry and rabbits, which by any standard are instruments and
means of production, are expressly regarded in the USSR Constitution as objects of personal ownership even though their production
may (and usually does) exceed consumption needs, thus making them
items for public sale to the state or in collective farm markets. The
Soviet intention is that such husbandry be subsidiary; that able-bodied
household members be gainfully employed and devote only their leisure time to such activities. Otherwise they risk losing the right to
own such property. The national economy is dependent upon these
personal plots for certain types of intensively cultivated produce, and
in the early 1980's the size and conditions for holding such plots were
enhanced specifically to increase national food supplies.
If the question of personal ownership of the instruments and
means of production in socialist legal systems reduces itself to a question of "degree," where does the critical threshold arise? Soviet legislation draws no absolute line, but there are indications that uses of
personal property which compete with services or products offered by
the state sector, which produce non-labor income, or which require
the hiring of another person's labor, are all likely to be regarded as
candidates for formal prohibition. Other socialist legal systems-Poland, China, Yugoslavia, Hungary, Mongolia and others-have reexamined this threshold. Although mindful of the dangers of sliding
back into a capitalist mentality, these nations now are allowing or
encouraging greater leeway to personally-owned instruments and
means of production in order to stimulate sluggish sectors of the state
economy and provide a standard of goods or services that the state
sector cannot, or in any event has not, provided.
IV.

PROPERTY AND BEHAVIORAL PATTERNS

All societies punish abuses of the use of property. The Soviet
Union is no exception, although some actions punishable under Soviet
law with respect to property comprise the very essence of normal economic activity in non-socialist legal systems. The union republic

1985]

MARXIAN CONCEPTS OF OWNERSHIP

criminal codes in the USSR each contains a special chapter devoted to
"crimes against socialist ownership," distinct from later chapters
which treat "crimes against personal ownership" with less harsh penalties. The chapters on "economic crimes," however, present the
greatest evidence of the imprint of socialist legal systems on the use of
property. Such chapters interdict private entrepreneurial activity,
such as commercial speculation as a middleman, buying up bread and
other grain products for use as cattle or poultry feed, or otherwise
engaging in a prohibited trade. These negative incentives are intended
to protect the socialist economy and to inculcate attitudes and behavior antithetical to the classical capitalist ethic.
Ownership and property rights are invoked deliberately in the
USSR to encourage what is deemed to be positive behavior by both
institutions and individuals. During the past two decades, Soviet economic policy has sought to encourage state enterprise efficiency and
incentive partly through economic inducements, including greater responsibility for operative management over state assets and greater
discretion in apportioning surplus revenues to funds at the enterprise's disposal. Individual incentives likewise have been spurred
through wage differentials and bonus schemes that reward quality of
performance. These are both "property" incentives, constitutionally
sanctioned, and are deemed not only wholly compatible with, but also
indispensable to, a socialist legal system. Do they alter attitudes toward property, contribute to the constructive shaping of the personality of the "Soviet Man," or are they incidental to more fundamental
societal processes? Soviet social and legal theory affirms that ownership relations must a priori transform the human personality.37
Interesting supportive data have emerged from Western field research in Siberia. According to one observer, Soviet property law
during six decades of restructuring private ownership of the means of
production has fundamentally altered the kinship relations in what is
now the Buriat Autonomous Soviet Socialist Republic. Early land
reforms of the 1920's, which stressed the distribution of land to individual households, encouraged sons to separate from parents earlier
than they otherwise would have and to establish new households.
Collectivization of agriculture wiped out distinctions between families
based on ownership of the means of production, and the granting of
personal plots encouraged families to split up into the smallest possible units in order to obtain as many such plots as possible. The fractionalization of the family has been to some extent a "paper
iTY

37. See G.
122 (1973)..

SMIRNOV, SOVIET MAN: THE MAKING OF A SOCIALIST TYPE OF PERSONAL-
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revolution," because in practice many people register for personal
plots but live and share their income in larger units. Yet increases in
collective and state farm income levels have led to the abandonment
of subsidiary household plots in many western areas of the Soviet
Union. At the same time, limitations on personal ownership and on
the forms of accumulating wealth have reduced birth and death as
major economic events in Buriat life, and have enhanced marriage as
the most significant event in the domestic cycle. Weddings are the
occasion for forming new links, a new household and a new production unit legally entitled to register for its personal plot and other
benefits. In many parts of the Soviet Union, "marriage has become
the occasion for vast, and competitive, exchanges of wealth. '38 Their
significance lies in the horizontal links they create, for among the
Buriats and other nationalities "gifts at39weddings are not given only,
or even mainly, to the young couple."
It would be surprising if an empirical investigation of Mongolian
property legislation and social patterns did not disclose equally farreaching and dramatic changes. In Mongolia, livestock, not land, was
and is the basic source of wealth. Early efforts to reduce the size of
the largest herds and, in 1930-32, to collectivize forcibly the arat had
disastrous consequences. Collectivization was largely abandoned in
the early 1930's in favor of economic incentives and state support to
those arats who individually joined collective farms. Most did not
join until the late 1950's, when economic inducements overwhelmingly favored collectivization. In the Mongolian instance, it might be
argued that the principal means of production to this day has never
been nationalized, although in nearly all other respects Mongolian
property legislation has followed the Soviet model. That difference,
however, has been crucial to Mongol social patterns and to Mongol
claims to uniqueness in shaping societal development in a nomadic,
livestock-based, preindustrial and precapitalist economy.
V.

NEW

CONCEPTS OF SOCIALIST OWNERSHIP

On May 26, 1983, the Presidium of the USSR Supreme Soviet
decreed that the property of joint economic organizations created by
the Soviet Union and other Council for Mutual Economic Assistance
(COMECON) member countries is the "common socialist ownership
of the USSR and respective COMECON member countries" and is in
the "operative management of the joint organizations which effectuate
38. C. HUMPHREY, KARL MARX COLLECTIVE: ECONOMY, SOCIETY, AND RELIGION IN
A SIBERIAN COLLECTIVE FARM 267-71 (1983).
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according to USSR and union republic legislation the possession, use,
and disposition of such property in accordance with the purposes of
the activity of the joint organizations, planning tasks, and the purpose
of the property."'' 4 This Edict helps resolve a paradox arising out of
the "new organizational forms: authorized by COMECON in pursuance of the 1971 Comprehensive Program for the Further Deepening
of Socialist1 Economic Integration of COMECON Member
4
Countries."
The principal form, and certainly the one containing the greatest
legal novelty, is the international economic khoziaistvennaia [association] or IKhO. These associations are formed under an international
treaty concluded by COMECON member countries.4 2 Economic organizations from each country are designated in the annex or protocol
and the charter of each IKhO is appended to the treaty. Although
"inter-state" in origin, the IKhOs are created to carry on production,
service or foreign trade operations. They therefore combine elements
of classical intergovernmental institutions and transnational
corporations.4 3
The legal nature of IKhO property raises important issues. Individual state share contributions in an IKhO may be made in cash or
in kind, and when in kind represent an allocation of state property
from a COMECON member country. The assets of an IKhO consequently represent a "pooling" of state property from several
COMECON member countries, and thus many socialist jurists have
suggested that a new form of ownership, referred to by some as an
"international socialist ownership," has come into being. Its nature
has yet to be fully articulated. IKhO constitutive arrangements, however, introduce some novel elements. As a juridical person, an IKhO
has the right in its own name to possess, use and dispose of its property in accordance with its purposes and objects of activity and to
acquire and exercise other property rights, including rights to nonmaterial objects. The original Model COMECON Provisions for an
IKhO contain a remarkable clause: "States whose organizations participate in an Association shall not have the right to dispose of its
property." This is an unprecedented restriction on the concept of
state ownership. If an IKhO were purely a subject of municipal law
40. VEDOMOSTI VERKHOVNOGO SOVETA SSSR [GAZETTE OF THE SUPREME SOVIET OF
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in a socialist country, the state always would have the right to withdraw its property from the operative management of the organization,
and indeed to liquidate the organization if necessary. The notion of
international or transnational socialist ownership precludes that right,
and it remains to be seen how the concept will mature.
VI.

CONCLUSIONS

Whether Wolfgang Friedmann would be persuaded that the
property considerations discussed above require a reformulation of his
views, thus allowing the classification of socialist legal systems as a
distinct family, unfortunately cannot be answered today. The balance
currently struck in Soviet economic and legal doctrine between the
role of social consumption funds and the nature and scope of ownership, however, is an exceptionally powerful conceptual lever for shaping the role of ownership, and indeed the existence of ownership, in a
socialist economy. That role may in many respects coincide with
analogous functions of property law or institutions in non-socialist
countries. Yet whereas in the Anglo-American economic and legal
orders the predominant private sector has a life of its own, irrespective of how imperfectly it is conceived, all ownership in the Soviet
system at least is imagined to serve a transitional and instrumental
purpose in the development of socialism. Where points of divergence
emerge between socialist and non-socialist concepts of ownership,
they nearly always may be traced to the reasons that respectively underlie the existence and purpose of ownership. These reasons must
not be overlooked by the comparativist when evaluating what otherwise might be similar legal systems and the results of, or answers to,
specific ownership issues.

