
Chapter	6

Continuity	and	rupture	in	restraining	the	right	to
strike

Ntina	Tzouvala

Introduction

This	 contribution	 is	 based	 on	 the	 following	 presumption:	 neoliberalism	must	 be	 understood
and	analysed	on	two	distinct	and	interrelated	levels:	first,	neoliberalism	can	be	understood	as
an	 intellectual	 current	 stemming	 from	 the	 crisis	 of	 classical	 laissez-faire	 liberalism	 that	was
initiated	 already	 in	 the	 late	 nineteenth	 century	 and	 second,	 as	 a	 class	 strategy	 to	 revive
capitalist	profitability	and	hegemony	in	the	last	quarter	of	the	twentieth	century.	This	duality
is	 essential	 in	 order	 to	 comprehend	 the	 peculiarities	 of	 neo-liberal	 legality.	 First,	 the
intellectual	 novelty	 of	 neoliberalism	 and	 its	 attempt	 to	 respond	 to	 genuine	 problems	 of
classical	 liberalism	 hints	 at	 the	 existence	 of	 a	 specifically	 neoliberal	 genre	 of	 legality	 that
corresponds	 to	 the	 richness	 (and	 the	 contradictions)	 of	 the	 most	 influential	 intellectual
tradition	of	our	times.	Hence,	the	idea	that	neoliberal	legality	is	a	‘return’	to	the	archetypical
liberal	paradigm	appears	oversimplified.	At	the	same	time,	we	need	to	keep	in	mind	that	the
rise	of	neoliberalism	from	an	ensemble	of	 intellectuals	marginal	to	the	mainstream	ideology
and	governance	technique	of	our	time	can	only	be	explained	in	reference	to	the	political	and
economic	interests	it	is	anchored	to.	In	a	nutshell,	neoliberalism	should	also	be	understood	as	a
strategy	 of	 the	 ruling	 capitalist	 class	 to	 re-establish	 their	 profitability	 and	 consolidate	 their
dominance	in	turbulent	times.	Consequently,	neoliberal	legality	should	be	analysed	through	its
continuity	 with	 previous	 forms	 of	 capitalist	 legality.	 This	 dual	 approach	 enables	 us	 to
conceptualise	 neoliberal	 legality	 both	 as	 novel	 and	 as	 immanent,	 as	 intellectually	 ground-
breaking	and	socially	 integrated	 in	a	nexus	of	capitalist	 relations	of	power	and	exploitation.
Because	the	right	to	strike	is	situated	at	the	heart	of	class	confrontation	and	has	gone	through
multiple	 stages	 of	 regulation,	 limitation	 and	 restriction	 in	 the	 course	 of	 the	 last	 decades,	 it
provides	 us	 with	 a	 good	 case	 study	 to	 examine	 the	 above	 sketched	 assumption.	 More
specifically,	the	focus	of	this	chapter	will	be	the	diachronically	diverse	utilisation	of	the	exact
same	legal	framework	in	Greece	to	achieve	different	social	outcomes	in	relation	to	the	right	to
strike.	In	turn	this	points	to	legal	indeterminacy	of	law	as	the	quality	that	enables	bridging	the
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gap	between	liberal	and	neoliberal	forms	of	legality.
This	 chapter	 consists	 of	 three	parts.	 First,	 I	 am	going	 to	provide	 an	account	of	neoliberal

thought	 on	 trade	 unions,	 strikes	 and	 their	 legitimate	 regulation	 through	 law.	 Here,	 it	 is
explained	 how	 the	 confrontation	 between	 ordo-liberals	 and	 the	 American	 ‘branch’	 of
neoliberalism	 concluded	 with	 the	 decisive	 victory	 of	 the	 latter,	 who	 were	 openly	 averse
toward	 trade	 unions	 and	 their	 legal	 protections.	 Second,	 I	 will	 try	 to	 show	 how	 Greek
legislation	on	the	right	to	strike	as	implemented	during	the	last	five	years	of	intense	austerity
constitutes	 an	 impressively	 faithful	 application	 and,	 importantly,	 a	 further	 deepening	 of	 the
neoliberal	understanding	of	the	right	to	strike.	Third,	I	will	attempt	to	theorise	the	functions	of
law	 vis-à-vis	 industrial	 disputes	 in	 the	 era	 of	 neoliberalism.	 To	 do	 so,	 Poulantzas’
conceptualisation	 of	 authoritarian	 statism	 will	 be	 invoked.	 My	 argument	 here	 is	 that	 the
concept	of	authoritarian	statism	enables	us	to	comprehend	the	expansive	role	of	the	state	 in
restraining	 trade	 unions’	 actions	 in	 a	 context	 of	 capitalist	 crisis	 and	 to	 theorise	 neoliberal
legality	 as	 a	 continuum	 of	 norms	 and	 practices	 that	 draws	 from	 past	 arrangements	 and,
anchoring	itself	to	the	inherent	indeterminacy	of	law,	establishes	a	new,	draconian	framework
for	 strike	 action.	 The	 point	 of	 departure	 here	 is	 that	 since	 law	 incorporates	 varying	 and
conflicting	morals,	values	and	–	significantly	–	interests,	it	is	unable	to	provide	a	rational	and
coherent	 body	 of	 norms.1	 This	 openness	 in	 turn	means	 that	 the	 same	 legal	 framework	 can
acquire	widely	divergent	meanings.	In	this	specific	case,	it	is	argued	that	a	provision	originally
designed	 to	 establish	 the	 outer	 limits	 of	 class	 confrontation	 in	 a	Keynesian	 context	was	 re-
invented	in	the	era	of	neoliberalism	as	a	means	of	aggressive	confrontation	with	trade	unions.

Trade	unions	as	monopolies	and	private	coercion	agents:	from
theory	to	programme

Since	 the	 gradual	 rise	 of	 the	 workers’	 movement	 from	 the	 end	 of	 the	 nineteenth	 century
onwards	and	especially	after	the	passing	of	legislation	in	many	Western	states	that	protected
and	 facilitated	 collective	 bargaining,	 the	 problem	 of	 trade	 unions	 became	 of	 significance	 to
neoliberal	thought.	Two	main	strands	of	understanding	can	be	traced.	On	the	one	hand,	ordo-
liberals	were	 ready	 to	 accept	 the	power	of	 trade	unions	 to	 the	 extent	 that	 they	understood
them	as	agents	of	social	peace	and	stability.	On	the	other	hand,	an	intellectual	current	dating
back	 to	 Hutt	 and	 Simons,	 which	 was	 elaborated	 by	 Hayek	 and	 reached	 its	 apogee	 with
Machlup,	advocated	fiercely	against	the	then	prominent	social	role	of	trade	unions.

Ordo-liberal	 economists	 like	 William	 E.	 Rappard	 invoked	 the	 example	 of	 Switzerland,
where	in	1937	employees	and	employers	signed	a	pact	(widely	known	as	La	Paix	du	Travail)
that	 prohibited	 strikes	 and	 public	 protests	 on	 behalf	 of	 unions.	 Thus,	 ordo-liberal	 sympathy
towards	the	workers’	movement	stemmed	from	their	conviction	that	organised	labour	could
operate	 as	 a	 venue	 of	 collaboration	 between	 employees	 and	 employers,	 and	 therefore,	 as
agents	of	class	reconciliation	rather	than	of	class	confrontation.	In	Rappard’s	understanding	the
role	of	neoliberal	think	tanks	should	be	to	‘educate	the	trade	unions	leaders,	and	members,	to
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a	 conception	 of	 solidarity	 of	 employers’	 and	 employees’	 interests’,2	 rather	 than	 to	 confront
them.	This	 point	 of	 view	was	hegemonic	 in	 the	 context	 of	 the	Mont	Pèlerin	 Society3	 (MPS
hereafter)	 for	 almost	 a	 decade	 until	 the	 end	 of	 the	 1950s.	 As	 Yves	 Steiner	 puts	 it	 ‘one	 can
roughly	 describe	 the	 dominant	 position	 on	 unions	 within	 the	 MPS	 as	 entertaining	 a	 not
unfriendly	 stance	 toward	 them’.4	 Nevertheless,	 a	 significant	 faction	 of	 neo-liberal	 thinkers,
Hayek	included,	objected	to	this	approach,	and	by	the	1958	meeting	of	the	MPS	in	Princeton
ordo-liberals	were	already	swimming	against	the	tide.

Ben	 Jackson	 has	 argued	 convincingly	 that	 the	 intellectual	 matrix	 of	 this	 openly	 hostile
neoliberal	 view	 toward	 unions	 was	 the	 work	 of	 W.	 H.	 Hutt	 and	 Henry	 Simons.5	 Already
before	 the	 end	 of	 the	 Second	 World	 War,	 Hutt	 and	 Simons	 put	 forward	 their	 concurring
arguments6	which	 ‘conceptualised	unions	 as	monopolies	which	 sought	 to	 control	 the	 labour
supply	in	order	to	charge	a	price	for	labour	in	excess	of	its	competitive	level’.7	Both	in	their
opinion	and	Hayek’s,	unions	tend	to	benefit	their	members	in	the	short	term	by	setting	money
wages	 at	 a	 level	 higher	 than	 that	 which	 would	 have	 occurred	 ‘naturally’	 according	 to	 the
market	process.	 In	order	to	do	so,	 though,	unions	allegedly	have	to	exclude	those	willing	to
work	for	lower	wages.	Hence,	they	contribute	to	increasing	unemployment	and	harm	those	in
genuine	 need,	 who	 are	 obliged	 to	 opt	 for	 non-unionised	 professions.	 In	 Simons’s	 words	 a
union	 ‘enables	 an	 aristocracy	 of	 labour	 to	 build	 fences	 around	 their	 occupations,	 restricting
entry,	 raising	 arbitrarily	 the	 costs	 and	prices	 of	 their	 products,	 and	 lowering	 the	wages	 and
incomes	of	those	outside,	and	of	the	poor	especially’.8

Crucially,	 unlike	Hutt	 and	Simons,	 and	 even	Friedman,	Hayek	argued	 further	 that,	 under
Keynesianism,	 this	 situation	 is	 also	 directly	 related	 to	 inflation.	 If	 the	 starting	 point	 is	 that
trade	unions	give	rise	to	unemployment,	Keynesian	governments	are	seen	to	counteract	this
trend	 by	 enacting	 full	 employment	 policies.	 In	Hayek’s	 view,	 the	 only	 remedy	 to	 too	 high
wages	imposed	by	unions	is	the	relaxation	of	money	supply,	which	in	turn	leads	to	inflation.9

Hence,	 trade	 unions	 do	 not	 even	 contribute	 to	 higher	 real	 wages,	 since	 their	 gains	 are
temporary	and	countered	by	inflationary	policies.	As	a	consequence,	the	orthodox	neoliberal
argument	goes,	unions	tend	to	harm	the	most	vulnerable	workers,	along	with	consumers	and
employers,	only	to	the	precarious	benefit	of	a	fraction	of	workers,	and,	therefore,	they	cannot
be	said	to	bear	substantial	economic	benefits.

Stretching	 his	 point	 even	 further,	 Hayek	 argued	 against	 trade	 unions,	 accusing	 them	 of
something	he	otherwise	was	quite	hesitant	 to	accept	 the	very	existence	of:	private	coercion.
Citing	Dicey	himself,	Hayek	advances	that	the	legal	position	of	unions	after	the	final	decades
of	 the	 nineteenth	 century	 constituted	 a	 flagrant	 violation	 of	 the	 rule	 of	 law.10	 In	 his	 view,
unions	 acquired	 an	 (unacceptable)	 level	 of	 power	 since	 they	 were	 equipped	 by	 law	 with
significant	 coercion	 powers,	 such	 as	 the	 privilege	 to	 bind	 workers	 who	 did	 not	 consent
individually	or	through	extensive	exceptions	from	tort	liability.	Importantly,	even	non-violent
picketing	is	understood	by	Hayek	as	coercive	to	the	extent	that	it	exerts	unacceptable	moral
pressure	 upon	workers.	 This	 is	 in	 stark	 contrast	with	 the	 bulk	 of	 neoliberal	 thought	which
generally	equates	coercion	with	physical	violence	and	insists	that	non-coerced	decisions	taken,
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for	 example,	 under	 the	 threat	 of	 starvation	 are	 still	 valid	 and	 compatible	 with	 freedom.11

Further,	Hayek	departed	from	the	conceptualisations	of	Hutt	and	Simons	to	the	extent	that	he
targeted	‘labour	monopoly’	consistently,	whereas	he	was	clear	that	‘enterprise	monopoly’	was
different	and	less	problematic.

Hence,	by	the	1960s	trade	unions	were	elevated	into	a	distinct	problem	in	the	framework	of
neoliberal	thought,	and,	on	a	policy	level,	confronting	trade	unions	was	singled	out	as	the	most
pressing	project.	Hayek’s	words	are	elucidating:

I	believe	I	have	myself	in	the	past	used	the	tactical	argument	that	we	cannot	hope	to	curb
the	 coercive	 powers	 of	 labour	 unions	 unless	 we	 at	 the	 same	 time	 attack	 enterprise
monopoly.	I	have,	however,	become	convinced	that	it	would	be	disingenuous	to	represent
the	existing	monopolies	in	the	field	of	labour	and	those	in	the	field	of	enterprise	as	being
of	the	same	kind.12

What	 is	of	direct	 interest	here	 is	 that,	unlike	Hutt	and	Simons,	neoliberals	 from	the	1950s
onwards	 proposed	 concrete	 legal	 reforms	 in	 order	 to	 tackle	 the	 ‘union	 problem’.	 In	 their
attempt	 to	 transform	political	 theory	 into	 political	 programme,	 proponents	 of	 neoliberalism
began	to	put	forward	numerous	ideas,	 including	the	removal	of	what	they	understood	to	be
trade	union	privileges	and	the	deliberate	restraint	of	the	extent	of	these	privileges.13	What	is
of	 relevance	 here	 is	 their	 understanding	 of	 the	 right	 to	 strike	 and	 its	 limitations	 in	 a	 ‘free
society’.	 As	 mentioned	 already,	 picketing	 was	 seen	 as	 problematic,	 even	 when	 it	 did	 not
involve	physical	coercion	of	any	kind.

Furthermore,	 Hayek	manifested	 an	 evident	 suspicion	 regarding	 the	 right	 to	 strike.	 Even
though	he	acknowledged	its	existence,	he	went	on	to	submit	it	to	extensive	qualifications,	as
he	stated	emphatically	that	it	is	not	an	inalienable	right.14	Even	though	Hayek	did	not	provide
any	justification	for	this	assertion,	he	drew	generous	conclusions	from	it.	More	specifically,	he
went	on	 to	argue	 that	 long-term	obligations	on	 the	part	of	workers	 could	 justify	outlawing
recourse	 to	 strike.	 Arguably,	 this	 is	 a	 particularly	 open-ended	 exception	 which	 could
substantially	curtail	the	exercise	of	this	right.	If	we	assume	that	Hayek	discusses	the	right	to
strike	as	a	non-coercive	practice	–	that	is,	as	voluntary	abstention	from	work	as	a	bargaining
strategy	on	the	part	of	a	group	of	individuals	–	then	it	follows	that	even	in	theory	neoliberals
did	 not	 simply	 aim	 to	 strip	 unions	 from	 their	 coercive	 powers	 and	 restore	 the	 rule	 of	 law.
Rather,	there	is	an	evident	bias	against	collective	action,	even	when	it	conforms	to	the	general
standards	of	 conduct	 set	by	 the	 same	 theorists	 (voluntariness,	 compatibility	with	 the	 rule	of
law,	 etc.).	 This	 understanding	 might	 be	 expressed	 cryptically	 in	 Hayek’s	 Constitution	 of
Liberty,	which	focuses	on	the	 immediate	 issue	of	removing	union	privileges,	but	 this	can	be
attributed	to	the	hostile	political	environment	of	the	time.	Published	in	1960,	Constitution	of
Liberty	was	a	challenge	to	the	Keynesian	orthodoxy	of	its	time	and	it	only	set	Hayek’s	outline
of	 the	 emerging	 competing	paradigm.	Hence,	 some	moderation	 and	 even	 some	uncertainty
about	specific	policies	to	be	followed	were	to	be	expected.

Unsurprisingly,	the	election	of	the	first	solidly	neoliberal	governments	in	the	UK	and	the	US
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in	 1979	 and	 1981	 respectively	 initiated	 a	phase	of	 creativity	 and	 explosion	of	 the	neoliberal
political	imagination.	Charles	Hanson	displayed	such	creativity	when	he	published	a	short,	yet
sharp,	intervention	in	Economic	Affairs	 in	1983.15	Directly	addressed	 to	 the	UK	Secretary	of
State	for	Employment,	Norman	Tebbit,	his	piece	aimed	to	push	for	more	radical	reform	in	the
area	of	collective	bargaining.	His	principal	argument	was	that	Thatcher’s	government	had	not
been	brave	enough	in	confronting	union	power	and	it	kept	surrendering	to	unions’	demands.
In	order	 to	 tackle	 this	 perceived	problem,	Hanson	argued	 that	 the	 right	 to	 strike	 in	 the	 so-
called	‘essential	industries’	should	be	drastically	limited.	Importantly,	Hanson	provided	a	non-
exhaustive	list	of	sectors	including	health	services,	gas,	water,	electricity	and	telephones	or	any
other	sector	in	which	a	disruption	poses	a	direct	threat	to	public	health	and	safety.16

Once	again,	it	became	clear	that	the	neoliberal	agenda	for	trade	unions	manifested	a	clear
hostility	toward	collective	bargaining	practices	and	went	far	beyond	the	removal	of	privileges.
By	 invoking	 the	 ‘essential	 industries’	 argument	 Hanson	 attempted	 to	 introduce	 an	 ever-
widening	hole	 at	 the	heart	 of	 the	 right	 to	 strike.	His	definition	of	 ‘essential	 industries’	 is	 so
vague	that	it	allows	for	expansive	interpretation,	which	in	turn	effectively	erodes	the	right	to
strike.	 Crucially,	 since	 his	 argument	 was	 articulated	 in	 an	 era	 of	 rapid	 privatisations,	 these
‘essential	industries’	did	not	have	to	be	public	in	nature	to	be	covered	by	the	strike	ban.

To	sum	up,	the	choice	by	prominent	neoliberals	to	depart	from	Hutt’s	and	Simons’s	critique
of	both	capital	and	labour	monopolies	should	be	understood	as	indicative	of	the	dual	character
of	neoliberalism	as	sketched	above.	To	comprehend	how	trade	unions	were	initially	elevated
to	 a	 field	 of	 inquiry	 for	 neoliberals,	 we	 need	 to	 acknowledge	 how	 monopolies	 became	 a
conceptual	 problem	 for	 liberal	 thought.	Classical	 liberalism	 advocated	 by	Adam	Smith	was
based	on	exchange	relations	between	autonomous	actors	and,	therefore,	failed	to	describe	the
complicated	 reality	of	 capital	 concentration	 and	organised	 labour	 that	had	arisen	 already	 in
the	nineteenth	century.17

Nonetheless,	this	very	real	theoretical	problem	does	not	explain	the	choice	of	Hayek	and	of
subsequent	neoliberals	to	focus	their	attack	almost	exclusively	on	trade	unions	and	lapse	into
significant	contradictions,	for	example	by	pointing	out	that,	in	the	case	of	strikes,	non-violent
private	actions	can	be	repressive	and	therefore,	non-permissible.	This	contradiction	can	only
be	explained	if	we	accept	that	neoliberalism,	apart	from	an	intellectual	trend	for	the	renewal
of	 liberalism,	 was	 also	 elevated	 to	 the	 dominant	 bourgeois	 political	 strategy,	 in	 order	 to
restore	 profitability	 and	 delimit	 the	 power	 of	 organised	 labour	 and	 the	 political	 Left.
Moreover,	the	gradual	concretisation	of	neoliberal	engagement	with	trade	unions	is	significant
in	 its	own	right.	The	passage	of	neoliberalism	from	political	 theory	to	policy-making	and	to
the	 emergence	 of	 specific	 legal	 arrangements,	 including	 the	 emergence	 of	 a	 particular
neoliberal	legality,	coincides	with	the	unravelling	triumph	of	neoliberalism.

The	Greek	example:	from	self-restraint	to	class	militancy

Let	us	now	move	to	a	concrete	example	of	the	neoliberal	understanding	of	the	right	to	strike
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by	examining	the	case	of	post-crisis	Greece.	More	specifically,	 the	analysis	will	 focus	on	the
evolution	of	the	governmental	prerogative	to	intervene	and	stop	legally	decided	and	executed
strikes	 by	 invoking	 ‘public	 good’-related	 reasons.	 This	 example	 points	 at	 elements	 of
continuity	between	liberal	and	neoliberal	legal	form	to	the	extent	that	the	neoliberal	affront	to
trade	unions	was	materialised	by	using	 legal	 frameworks	already	 in	place.	Hence,	 the	 rapid
process	of	neoliberalisation	of	Greek	society	that	took	place	through	the	bailout	agreements18

at	least	partly	utilised	laws	promulgated	when	the	Keynesian	arrangement	was	at	its	apogee.
In	order	to	fully	grasp	the	interplay	between	law	and	neoliberalism	in	this	specific	case,	it

needs	 to	 be	 stressed	 that	 the	 periodisation	 of	 Greek	 capitalism	 differs	 crucially	 from	 the
homologous	 story	 in	 Western	 Europe	 and	 the	 US.	 Due	 to	 historical	 peculiarities	 mainly
associated	with	the	Greek	Civil	War	(1946–1949)	and	the	subsequent	oppression	and	exclusion
of	 left-of-centre	 political	 forces	 from	 mainstream	 politics,	 Greece	 did	 not	 go	 through	 the
‘golden	decades’	of	Keynesian	capitalism	when	Western	Europe	did.	Rather,	such	policies	were
introduced	only	after	the	fall	of	the	military	dictatorship	in	1974	and	more	consistently	during
the	period	1981–1985	when	 the	Socialist	Party	 (PASOK-Πανελλήνιο	Σοσιαλιστικό	Κίνημα)
first	 came	 to	 power.	 Hence,	 even	 though	 the	 1975	 Constitution	 was	 drafted	 during	 the
international	decline	of	Keynesianism	and	under	 the	hegemony	of	a	 right-wing	party	 (New
Democracy-Νέα	Δημοκρατία)	it	was	largely	considered	to	be	progressive,	and	in	no	sense	can
it	be	seen	as	a	blueprint	neoliberal	legal	document.	Property	rights	are	of	course	protected	by
this	 constitution,	 but	 they	 are	 limited	 by	 social	 clauses;	 comprehensive	 protections	 of	 social
and	social	action-related	rights	are	 introduced,	and	the	nationalisation	of	crucial	 industries	 is
allowed.	For	example,	the	1975	Constitution	(as	amended	in	1987,	2001	and	2008)	protects	the
right	to	strike	through	a	combination	of	two	articles.	Art.	22	par.	3	reads	as	follows:

Any	form	of	compulsory	work	is	prohibited.
Special	 laws	 shall	 determine	 the	 requisition	 of	 personal	 services	 in	 case	 of	 war	 or

mobilization	or	to	face	defence	needs	of	the	country	or	urgent	social	emergencies	resulting
from	disasters	or	liable	to	endanger	public	health,	as	well	as	the	contribution	of	personal
work	to	local	government	agencies	to	satisfy	local	needs.19

Accordingly,	Art.	23	par.	2	directly	regulates	the	right	in	question:
Strike	constitutes	a	right	to	be	exercised	by	lawfully	established	trade	unions	in	order	to

protect	and	promote	the	financial	and	the	general	labour	interests	of	working	people.
Strikes	of	any	nature	whatsoever	are	prohibited	in	the	case	of	judicial	functionaries	and

those	 serving	 in	 the	 security	 corps.	 The	 right	 to	 strike	 shall	 be	 subject	 to	 the	 specific
limitations	of	the	law	regulating	this	right	in	the	case	of	public	servants	and	employees	of
local	 government	 agencies	 and	of	 public	 law	 legal	 persons	 as	well	 as	 in	 the	 case	of	 the
employees	of	all	types	of	enterprises	of	a	public	nature	or	of	public	benefit,	the	operation
of	which	is	of	vital	importance	in	serving	the	basic	needs	of	the	society	as	a	whole.	These
limitations	may	not	be	carried	to	the	point	of	abolishing	the	right	to	strike	or	hindering	the
lawful	exercise	thereof.20

Neoliberal Legality : Understanding the Role of Law in the Neoliberal Project, edited by Honor Brabazon, Taylor and Francis, 2016. ProQuest Ebook Central,
         http://ebookcentral.proquest.com/lib/unimelb/detail.action?docID=4747511.
Created from unimelb on 2017-07-20 19:38:57.

C
op

yr
ig

ht
 ©

 2
01

6.
 T

ay
lo

r 
an

d 
F

ra
nc

is
. A

ll 
rig

ht
s 

re
se

rv
ed

.



However,	while	 the	constitution	 itself	was	considered	 to	be	progressive,	 these	constitutional
provisions	are	accompanied	by	and	operationalised	through	ordinary	legislation.	In	this	case,
the	 legal	 framework	 setting	 the	 conditions	 for	 the	 requisition	 of	 personal	 services	 under
abnormal	circumstances	that	is	mentioned	in	the	above	articles	of	the	1975	Constitution	dates
back	to	the	era	between	the	fall	of	the	military	dictatorship	(July	1974)	and	the	election	of	the
first	 post-dictatorship	 parliament	 (November	 1974).	 Legislating	under	 the	 previous	–	hardly
liberal	–	constitution	of	1952	and	being	practically	unrestrained	in	the	absence	of	a	parliament,
the	 government	 of	 the	 time	 opted	 for	 a	 decree	 that	 disproportionately	 expanded	 the
prerogative	of	the	government	to	terminate	a	legally	called	and	organised	strike	action.	This
governmental	 prerogative	 is	 known	 as	 ‘civil	mobilisation’	 (πολιτική	 επιστράτευση)	 and	 is
applicable	to	otherwise	lawful	strike	action.

More	 specifically,	 although	 the	 1975	 Constitution	 only	 grants	 the	 government	 with	 this
prerogative	 in	 exceptional	 and	 extreme	 circumstances,	 a	 1974	 ministerial	 decree	 expanded
these	 cases	 in	 a	 practically	 unlimited	 way.	 The	 decree	 in	 question	 (17/1974)	 provides	 a
notoriously	 loose	 definition	 of	 emergency	 that	 covers	 events	 ranging	 from	natural	 disasters
and	war	to	anything	that	can	bring	about	damage	to	life	or	property	or	‘cause	disruption	to
the	economic	and	social	life	of	the	State’.21	Since	the	very	object	and	purpose	of	every	efficient
strike	is	to	provoke	some	degree	of	nuisance	and	disruption,	this	latest	clause	was	specifically
designed	to	target	industrial	action.	Further,	the	decree	does	not	specify	any	time	limits	for	its
application.	Consequently,	a	sector	can	be	under	civil	mobilisation	regime	for	months	or	even
years,	which	 in	 turn	means	 that	 there	 is	a	blanket	and	unlimited	ban	on	striking	during	this
time.	This	 is	not	 just	a	 theoretical	scenario.	Subway	employees	were	mobilised	 in	June	2013
and	the	ban	was	only	lifted	one	year	later	(July	2014).

This	piece	of	 legislation	 largely	operated	as	a	 ‘sleeping	giant’	between	1974	and	2010.	No
parliamentary	majority	repealed	 the	 law,	but	governments	manifested	relevant	self-restraint
and	‘only’	used	it	six	times	to	terminate	strikes	during	this	period.22	That	being	said,	it	is	also
important	 to	understand	that	neoliberal	 reforms	 in	Greece	were	 initiated	during	 this	period.
Arguably,	 the	 turning	 point	was	 ‘1996	 under	 the	 leadership	 of	 PASOK’s	 new	 leader	Kostas
Simitis’.23	 This	 signalled	 a	 prolonged	 crisis	 for	 Greek	 trade	 unions	 as	 their	 power	 and
ideological	 appeal	 gradually	 declined	 and	 the	 dominance	 of	 PASOK	 among	 major	 unions,
especially	 in	 the	 public	 sector,	was	 linked	 to	 a	 less	 confrontational	 stance.	While	 precarious
labour	steadily	increased,	unions	excluded	with	various	techniques	this	vulnerable	part	of	the
workforce.	 In	 a	 nutshell,	 between	 1996	 and	 2010	 civil	 mobilisation	 remained	 a	 marginal
strategy	to	confront	union	power.	This	can	be	attributed	both	to	the	internal	transformation	of
the	labour	movement,	but	also	to	the	proactive	stance	of	the	judiciary	that	ruled	against	the
legality	of	strikes	on	a	regular	basis	rendering	civil	mobilisation	redundant.

Nonetheless,	 it	 is	 important	 to	note	that,	when	the	seafarers	were	mobilised	 in	2006,	 they
challenged	the	constitutionality	of	the	decree	before	the	Council	of	the	State.	The	Court	never
ruled	on	the	case,	since	the	government	withdrew	the	decision,	and,	given	that	constitutional
control	in	Greece	is	not	of	an	abstract	character,	the	court	no	longer	had	jurisdiction	to	rule	on
the	 question.	 This	 withdrawal	 was	 largely	 understood	 as	 an	 indirect	 acceptance	 by	 the
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government	 of	 the	 unconstitutionality	 of	 the	 decree,	 but	 this	 did	 not	 lead	 to	 its	 repeal.
Importantly,	when	such	a	decision	was	challenged	again	in	2013,	the	government	insisted	on
its	stance,	and	successfully	so:	Greek	courts,	which	are	notoriously	hostile	towards	organised
labour	 and	 have	 generally	 assisted	 in	 the	 implementation	 of	 neoliberal	 reforms	 since	 2010,
ruled	that	civil	mobilisation	was	constitutional.24

The	 turning	 point	 for	 decree	 17/1974	 occurred	 after	 Greece	was	 subjected	 to	 one	 of	 the
most	intensive	and	destructive	austerity	programmes	ever	imposed	upon	a	developed	state.25

The	 so-called	 ‘rescue	 packages’	 were	 first	 introduced	 in	 2010	 as	 a	 response	 to	 the	 soaring
public	debt	of	Greece26	and	were	unsurprisingly	accompanied	by	a	series	of	conditionalities,
many	 of	 which	 took	 aim	 at	 labour	 law	 and	 collective	 bargaining.27	 Nevertheless,	 this
aggressive	 neoliberalisation	 of	 the	 Greek	 society28	 did	 not	 occur	 only	 through	 legislative
reform.	Novel	interpretation	of	already-existing	rules	was	also	a	secondary,	but	perhaps	even
more	 effective,	 means	 to	 that	 end.	 Between	 2010	 and	 July	 2014,	 the	 government	 invoked
urgent	circumstances	using	the	decree	to	bring	a	strike	to	an	end	six	times.29	During	the	first
six	months	of	2013	alone,	the	decree	was	applied	three	times.	More	importantly,	it	was	applied
as	 a	 precautionary	measure	 before	 a	 strike	 called	 by	 high-school	 teachers	 had	 even	 begun.
This	decision	was	considered	to	be	borderline	legal,	as	even	the	‘generous’	1974	decree	only
applies	 to	 an	 ongoing	 strike	 that	 has	 already	 given	 rise	 to	 tangible	 problems,	 rather	 than	 a
mere	 decision	 to	 take	 industrial	 action.	 In	 addition	 to	 invoking	 urgent	 circumstances,	 the
government	 also	 argued	 that	 the	 high-school	 teachers’	 strike	 constituted	 a	 ‘public	 health
hazard’.	 The	 argument	 deployed	was	 that,	 since	 the	 strike	was	 to	 delay	university	 entrance
exams,	 it	would	cause	serious	mental	anxiety	and	distress	 to	 the	students	and	would	pose	a
serious	threat	to	public	order.30

A	year	later,	in	July	2014,	the	decree	was	applied	once	again	to	end	a	strike	by	the	electrical
workers	 in	 Greece’s	 partly	 publicly	 owned	 electricity	 company	 (DEI-Δημόσια	 Επιχείρηση
Ηλεκτρισμού).31	 Here,	 the	 arguments	 along	 with	 the	 contradictions	 of	 Hanson’s	 approach
become	 evident.	 The	mobilisation	was	 clearly	 decided	 on	 the	 ‘essential	 industries’	 rationale
proposed	by	Hanson.	Ironically,	though,	the	workers	were	striking	against	the	privatisation	of
the	company.	In	a	nutshell,	the	government	was	making	two	directly	contradictory	arguments
at	the	same	time.	On	the	one	hand,	when	it	came	to	its	privatisation,	the	electricity	company
was	no	different	from	any	other	company,	and	its	privatisation	was	unproblematic.	However,
when	 it	 came	 to	 the	 strike	against	 its	privatisation,	 the	company	was	an	 ‘essential	 industry’
and	its	employees	did	not	enjoy	the	constitutionally	guaranteed	right	to	strike	that	employees
of	other	companies	did.	The	immediate	problem	here	is	that	arguably	some	conceptualisation
of	 ‘public	 good’	 is	 required	 for	 these	 ‘essential	 industries’	 to	 be	 detected.	 However,
neoliberalism	is	engaged	in	an	attempt	to	redraw	the	line	between	public	and	private	sectors
not	only	by	privatising	public	assets	but	also	by	inducing	competition	as	the	modus	operandi
of	the	public	sector	as	well.32	Hence,	in	a	reversal	of	logical	order,	an	industry	can	be	identified
as	 ‘essential’	 the	 moment	 its	 employees	 are	 banned	 from	 striking.	 Arguably,	 this	 is	 an
intellectual	move	 that	 expands	 in	 an	unlimited	way	 the	power	of	 the	 executive	 to	 regulate
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industrial	relations	to	the	detriment	of	organised	labour.
The	 situation	 is	 further	 complicated	 for	 organised	 labour	 to	 the	 extent	 that	 the	 above

described	legal	strategy	of	civil	mobilisation	is	the	last	resort	against	strike	action	and	as	such
is	 exceptional.	 This	 is	 because	 Greek	 courts	 tend	 to	 rule	 that	 strikes	 called	 in	 Greece	 are
unlawful	and/or	constitute	an	abuse	of	the	right	to	strike.	This	was	a	standard	practice	of	the
Greek	courts	that	was	aggravated	after	2010.	As	a	result,	any	group	willing	to	strike	needs	to
overcome	two	main	legal	obstacles:	first,	the	question	of	legality,	and,	second,	the	question	of
emergency.	As	has	 already	 been	 indicated,	 this	 double	 legal	move	has	 created	 considerable
burdens	 for	 the	 emergence	 of	 a	 confrontational	 labour	 movement	 in	 a	 time	 of	 acute
significance.	 In	 conclusion,	 it	 is	 worth	 taking	 note	 of	 the	 fact	 that	 the	 legal	 framework
promulgated	during	 the	period	of	Keynesianism	was	mobilised	 to	materialise	 the	neoliberal
agenda	 which	 was	 determined	 to	 diminish	 radically	 the	 power	 of	 organised	 labour.	 The
invocation	of	 the	 ‘public	 good’	 is	 an	 exemplary	 case	of	 the	 inherent	 indeterminacy	of	 legal
language,	especially	to	the	extent	that	the	concept	incorporates	conflicting	values	and	interests
without	being	able	to	resolve	their	tension.	Hence,	the	concept	has	been	historically	invoked
to	perform	widely	divergent	functions	ranging	from	the	Keynesian	check	on	union	militancy
to	neoliberal	aggressiveness	toward	organised	labour.

Neoliberal	legality:	between	continuity	and	rupture

What	does	 the	example	of	 the	right	 to	strike	 in	Greece	say	about	neoliberal	 legality?	Many
theorists	and	political	commentators	attempt	to	theorise	the	management	of	the	2008	crisis	by
reference	to	the	Schmittian	scheme	of	the	state	of	exception.33	Within	this	paradigm,	the	idea
that	 2008	 initiated	 a	 ‘state	 of	 exception’	 when	 the	 sovereign	 decided	 to	 suspend	 ‘normal’
liberal	legality	is	prevalent.	Much	more	to	the	point,	the	argument	that	neoliberalism	does	not
just	entail	a	‘return’	to	classical	liberalism	nor	can	it	only	be	explained	in	all	its	complexity	in
reference	 to	 specific	 class	 interests	 needs	 to	 be	 taken	 seriously.	 For	 example,	 Dardot’s	 and
Laval’s	critique	of	(certain)	Marxist	approaches	to	neoliberalism	summarises	the	complexity	of
the	phenomenon	and	the	intellectual	poverty	of	simplistic	approaches:

Trapped	in	a	conception	that	makes	the	‘logic	of	capital’	an	autonomous	motor	of	history,
they	reduce	the	latter	to	a	sheer	repetition	of	the	same	scenarios,	with	the	same	characters
in	new	costumes	and	the	same	plots	in	new	settings.34

This	 argument	 needs	 to	 be	 taken	 seriously	 as	 it	 safeguards	 (to	 the	 extent	 anything	 does)
against	the	perils	of	reductionism.	Nevertheless,	 the	significance	of	continuity	deserves	to	be
stressed	 as	 well.	 My	 argument	 here	 is	 that	 neoliberal	 legality	 manifests	 at	 least	 some
significant	aspects	of	 continuity	with	pre-existing	 legal	 forms.	The	neoliberal	agenda	can	be
realised	to	a	significant	degree	by	twisting,	stretching	and	creatively	interpreting	the	ordinary
legal	framework	of	a	functional	liberal	Keynesian	state.	Admittedly,	ruptures	can	and	must	be
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traced	 within	 this	 continuity	 for	 neoliberal	 legality	 to	 be	 conceptualised	 properly.
Neoliberalism	 is	 not	 simply	 the	 return	 of	 classical	 liberalism,	 a	 truth	 admitted	 expressly	 by
neo-liberals	 themselves	 in	 the	 early	 days	 of	 the	 neoliberal	 current.	 For	 instance,	 neoliberals
were	 quick	 to	 replace	 free	 exchange	with	 competition	 as	 the	 central	 concept	 and	 cohesive
force	of	free	economies	and	societies.	Milton	Friedman	has	summarised	this	crucial	departure
as	 follows:	 ‘But	 instead	 of	 the	 19th	 century	 understanding	 that	 laissez-faire	 is	 the	means	 to
achieve	this	goal,	neoliberalism	proposes	that	competition	will	lead	the	way.’35

This	 intellectual	move	was	of	 immense	political	 and	 social	 impact.	As	Wendy	Brown	has
noted,	 unlike	 free	 exchange,	 competition	 does	 not	 bear	 the	 promise	 of	 a	 final	 equilibrium.
Competition	has	its	winners	and	its	losers,	and	accepting	competition	as	the	central	feature	of
our	societies	means	accepting	the	permanent	exclusion	and	relative	(or	absolute)	deprivation
of	those	not	capable	of	adjusting	to	competition.36	Further,	in	terms	of	legality,	neoliberalism	is
not	reducible	to	a	simple	return	to	the	abstract,	general	and	formal	forms	of	law	that	dictated
much	 of	 the	 nineteenth	 century,	 even	 though	 this	 is	 definitely	 part	 of	 the	 picture.37	 Since
neoliberalism	advocates	the	limitless	expansion	of	competition	as	a	way	of	living	and	mode	of
governing,	 the	 state	 itself	must	 be	modelled	 after	 the	market.	 It	 is	 a	 unique	 feature	 of	 the
neoliberal	society	that	public	law	is	increasingly	modelled	after,	and	interpreted	in	accordance
with,	market	 and	 private	 law	 principles	 to	 the	 extent	 that	 the	 public	 and	 the	 private	 even
merge	 in	 the	 concept	 of	 ‘governance’.38	These,	 and	many	more,	 innovations	 are	undeniable
and	need	to	be	taken	seriously.

Nevertheless,	a	crucial	question	remains:	what	is	the	unifying	principle	that	could	help	us	to
make	sense	of	the	neoliberal	chaos?	Or	to	rephrase:	what	is	the	common	feature	of	inter-war
German	ordo-liberals	who	first	articulated	the	argument	for	a	competition-driven	society	and
the	Chilean	Chicago	Boys	who	established	the	first	neoliberal	government,	which	nonetheless
provoked	some	(limited)	embarrassment	 for	 its	dictatorial	character?	Why	do	we	claim	that
Scandinavian	 flexicurity	 and	 post-1978	 China	 have	 something	 in	 common,	 despite	 their
immense	differences?	Why	did	 the	Constitution	of	Liberty,	written	more	 than	40	years	 ago,
gain	such	prominence	in	the	late	1970s	and	then	again	after	the	2008	crisis,	when	neoliberalism
supposedly	had	been	discredited?39	My	argument	is	that,	apart	from	some	shared	theoretical
premises,	neoliberalism	gains	 coherence	 through	 its	political	orientation:	 the	 restoration	and
deepening	of	class	power	in	favour	of	capital	on	the	national	and	international	level.	It	is	no
coincidence	 that,	 while	 neoliberalism	 was	 first	 articulated	 in	 the	 1930s	 and	 was	 a	 fully
developed	political	and	economic	current	by	the	1960s,	it	only	gained	political	momentum	in
the	 late	 1970s.	 Neoliberal	 arguments,	 once	 mocked	 even	 by	 the	 mainstream	 Right,	 were
elevated	to	a	new	orthodoxy	at	this	time	not	because	of	their	inherent	rationality	or	because
they	delivered	on	their	promises.	Rather,	it	was	the	combination	of	an	extremely	unfavourable
balance	of	social	powers	both	domestically	and	internationally	that	brought	about	its	triumph.

If	we	accept	that	neoliberalism	is	a	new	mode	of	governance	not	reducible	yet	closely	tied
to	 the	 enhancement	 of	 capitalist	 power,40	 the	 question	 of	 neoliberal	 legality	 becomes
interlinked	with	 the	question	of	capitalist	 law	and	 the	capitalist	 state.	The	 inquiry	about	 the
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character	and	functions	of	the	capitalist	state	take	us	to	the	work	of	the	Marxist	philosopher
and	political	 theorist	Nicos	Poulantzas,	who	has	provided	us	with	one	of	 the	most	elaborate
arguments	 within	 the	 Marxian	 paradigm.	 In	 his	 final	 and	 seminal	 work	 State,	 Power,
Socialism,	 he	 makes	 two	 potentially	 relevant	 observations.	 The	 first	 concerns	 the
transformations	of	capitalist	 law	and	the	capitalist	state	in	accordance	with	the	requirements
of	capitalist	accumulation,	a	process	known	as	authoritarian	statism.	The	second	observation
is	 interlinked	with	 the	 first	 and	concerns	 the	 limits	of	 legality	 in	 the	context	of	 the	modern
state.

In	 Poulantzas’s	 work,	 authoritarian	 statism	 was	 ‘a	 new	 historical	 form	 of	 the	 capitalist
state’.41	 Initially	 the	 concept	 was	 developed	 to	 provide	 an	 explanation	 for	 the	 military
dictatorships	of	Southern	Europe,	but	it	was	expanded	gradually	far	beyond	these	regimes	to
grasp	 the	 transformation	 of	 the	 state	 and	 law	 in	 Western	 Keynesian	 democracies.	 More
specifically,	 during	 the	 post-war	 era	 the	 transformations	 of	 the	 state	 could	 be	 said	 to	 be
generally	attributable	 to	 the	rise	of	popular	 struggles,	 to	 the	crisis	of	 the	power	bloc,	 to	 the
alleged	dominance	of	the	monopolistic	faction	of	capital	over	other	factions	and,	importantly,
to	 the	 necessities,	 modalities	 and	 antinomies	 of	 the	 welfare	 state.	 Accordingly,	 the
authoritarian	state	of	western	capitalism	manifested	one	or	more	of	the	following	attributes:

the	 subordination	 of	 the	 legislative	 branch	 to	 the	 executive	 (usually	 plebiscitarian	 in
character),	 the	 abolition	 of	 separation	 of	 powers,	 the	 rise	 of	 the	 administrative-
bureaucratic	state,	the	crisis	of	the	rule	of	law,	where	general,	abstract,	and	universal	laws
are	replaced	by	discretionary	and	arbitrary	decrees	…42

What	 is	 of	direct	 relevance	here	 is	 that	Poulantzas	 specifically	 stressed	 the	 importance	of
this	transformation	of	the	state	for	the	form	and	function	of	 legality.	The	crucial	attribute	of
authoritarian	statism	for	Poulantzas	was	the	increasing	domination	of	the	executive	over	the
legislative	branch	of	the	state,	which	marked	the	end	of	‘the	predominance	of	the	parliament
as	 the	 sanctuary	 of	 law’.43	 This	 domination	 unfolded	 gradually	 with	 the	 emergence	 of	 the
welfare	state	and	the	multiplicity	and	complexity	of	the	socio-economic	problems	tackled	by
the	state	in	this	context.	This	turn	was	marked	by	a	(temporary)	departure	from	the	general
and	 universal	 form	 of	 law,	 which	 was	 and	 still	 is	 largely	 considered	 to	 be	 the	 distinctive
characteristic	of	modern	law.	This	did	not	amount	to	the	formal	disappearance	of	formal	and
general	 legal	rules.	Nevertheless,	 these	rules	co-existed	with	the	extensive	use	of	ministerial
decrees	 and,	 more	 importantly,	 with	 a	 series	 of	 administrative	 decisions	 by	 the	 extensive
bureaucratic	 state	mechanisms	 that	were	 concretising	 and	 essentially	 distorting	 the	 rules,	 in
order	 to	 apply	 them.	 In	 practice,	 state	 bureaucracy	 became	 the	 main	 locus	 for	 the
interpretation	and	application	of	laws.	Given	that	most	of	the	time	it	is	extremely	difficult	to
distinguish	between	the	interpretation	of	an	existing	rule	and	the	creation	of	a	new	rule,	this
reality	 decisively	 enhanced	 the	 role	 of	 the	 executive,	 which	 in	 turn	 radically	 modified	 the
character	 of	 the	 law	 itself.	Arguably,	 since	 the	 days	 of	 Poulantzas,	 authoritarian	 statism	has
been	transformed	following	the	transformation	from	Keynesian	to	neoliberal	capitalism.44	 In
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any	case,	though,	the	executive	has	retained,	and	in	many	cases	expanded,	its	prerogatives	in
the	interpretation	and	application	of	laws.

Poulantzas’	 second	 relevant	 observation	 concerns	 the	 ability	 of	 the	 capitalist	 state	 to	 exit
legality	whenever	necessary.	Let	us	turn	to	Poulantzas’	exact	words	at	some	length:

Every	 juridical	 system	 includes	 illegality	 in	 the	 additional	 sense	 that	 gaps,	 blanks	 or
‘loopholes’	form	an	integral	part	of	its	discourse…Many	laws	would	never	have	existed	in
their	present	 form	 if	 a	 certain	 rate	of	 ruling-class	violation	had	not	been	anticipated	by,
and	written	into,	the	workings	of	the	state	machinery.45

This	was	not	to	imply	that	legality	for	capitalist	states	is	unimportant,	a	mere	façade.	Rather,
along	with	Poulantzas	I	am	arguing	that	given	the	historically	unprecedented	concentration	of
legality	and	legitimate	coercion	at	the	hands	of	the	state,	there	is	no	external	force	other	than
the	balance	of	social	powers	to	ensure	compliance	with	those	laws	that	were	imposed	through
social	struggles.	In	a	nutshell,	the	modern	capitalist	state	knows	no	competitor	in	the	field	of
prescribing	legal	rules.	Therefore,	and	if	we	take	the	separation	of	powers	less	seriously	than
liberal	theory	invites	us	to	do	for	a	second,	we	can	conceive	the	wide	room	for	manoeuvre	the
capitalist	state	has	 for	creating,	selectively	applying	and	 liberally	 interpreting	 legality,	 to	 the
extent	 that	 there	 is	 no	 point	 external	 to	 the	 state	 to	 assume	 a	 competitive	 function.	 This
potential	is	accentuated	by	the	very	indeterminacy	of	the	liberal	legal	form	already	discussed.
If	indeed	there	is	not	one	right	answer	for	every	legal	question,	then	the	room	for	manoeuvre
available	to	the	state	broadens	significantly.	This	means	that	indeterminacy	allows	the	state	to
remain	within	the	realm	of	legality	while	confronting	both	social	crises	and	struggles	and	also
its	own	crises	of	legitimacy	and	governmentality.

The	 case	 of	 changes	 to	 the	 right	 to	 strike	 in	Greece	 is	 illustrative	 of	 the	 trends	 sketched
above.	The	institutionalisation	of	the	right	to	strike	has	generally	been	an	unwelcome	element
in	 the	 fabric	 of	 bourgeois	 legislation	 to	 the	 extent	 that,	 going	 to	 the	 core	 of	 exploitative
relations,	 it	has	 the	potential	 to	destabilise	 the	 ‘normal’	 process	of	 capitalist	 accumulation.46

That	 said,	 in	 the	 years	 of	 Keynesian	 conciliation,	 the	 role	 of	 the	 state	 was	 to	 contain	 and
channel	 class	 confrontation	and	generally	avoid	 reaching	 the	point	of	 legal	 coercion	against
strikers.	 In	 these	cases,	 law	operated	as	 the	outer	 limit	of	class	confrontation,	given	 that	 the
state	had	retained	the	prerogative	to	deploy	legal	coercion	against	intensified	class	struggles.
Thus,	 legal	 restrictions	 on	 unions’	 rights,	 even	when	 used	with	 prudence,	were	 a	means	 to
formulate,	enforce	and	guarantee	the	Keynesian	social	contract	–	a	social	arrangement	much
less	spontaneous,	let	alone	rosy,	than	it	was	later	imagined	to	be.

In	 the	 course	 of	 the	 deployment	 of	 the	 neoliberal	 agenda,	 the	 role	 of	 legality	 expanded
radically.	 Unsurprisingly,	 the	 aggressive	 introduction	 of	 neoliberal	 reforms	 in	 Greece	 after
2010	 triggered	 social	 resistance,	 and	 recourse	 to	 strike	 was	 one	 of	 the	 common	 means	 of
resistance	deployed.	What	is	significant	here,	though,	is	that	restrictive	legislation	did	not	just
operate	 as	 the	 outer	 limit	 of	 social	 confrontation	 as	 it	 had	 in	 the	Keynesian	 period.	Rather,
legal	 coercion	moved	 to	 the	 centre	 of	 political	 and	 social	 life.	 Law	no	 longer	 operates	 as	 a
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threat	leading	to	persuasion,	but	it	targets	directly	the	actions	of	working	classes.	Further,	the
invocation	of	laws	and	legality	enables	the	government	to	invoke	a	concept	that	otherwise	sits
rather	uncomfortably	with	the	neoliberal	ideology:	the	public	good.	Claiming	to	be	acting	in
response	to	a	public	emergency	and	promoting	general	welfare,	 the	government	utilises	 the
law	to	construct	a	narrative	that	depicts	the	strikers	as	promoting	their	individualistic	interests,
whereas	 neoliberal	 reforms	 represent	 the	 common	 good.	 This	 is	 a	 significant	 aspect	 of
neoliberalism’s	 confrontation	with	 the	unions.	As	has	 already	been	noted	above,	 one	of	 the
central	arguments	of	Hayek	against	the	unions	was	that	they	only	promoted	the	particularistic
interests	 of	 their	members	 at	 the	 expense	 of	 the	 entire	 society.	 Hence,	 through	 restraining
strike	actions	neoliberals	are	able	to	rhetorically	juxtapose	the	universal	good	of	the	society	to
the	particularistic,	egoistical	actions	of	the	unions.	This	is	in	turn	indispensable	for	the	function
of	 the	neoliberal	state	 to	 the	extent	 that,	no	matter	how	committed	to	 individualism	a	state
might	be,	it	is	also	entrusted	with	the	task	to	construct	the	unity	of	the	social	body.47

Conclusion

At	 the	 turn	 of	 the	 twentieth	 century,	 legal	 realists	 invoked	 the	 argument	 of	 the	 inherent
indeterminacy	of	the	law	to	challenge	the	laissez-faire	bias	–	commonly	known	as	Lochnerism
–	of	the	US	Supreme	Court.48	According	to	their	arguments,

the	 Supreme	 Court,	 as	 final	 arbiter	 of	 the	 law,	 does	 not	 simply	 state	 the	 appropriate
interpretation	 of	 the	 law,	 but	 actively	 generates	 it,	 in	 a	 move	 best	 understood	 as
performative.	 The	 content	 of	 law	 is	 only	 knowable	 at	 the	 moment	 when	 the	 court
enunciates	it.49

Arguably,	 this	 performativity	 extends	 to	 the	 executive	 to	 the	 extent	 that	 the	 executive
interprets	 and	 applies	 the	 law	 on	 a	 constant	 basis,	 thus	 defining	 and	 redefining	 its	 content.
Ironically,	 though	not	 necessarily	 unexpectedly,	 a	 century	 later	 this	 indeterminacy	 performs
social	 functions	 directly	 contradictory	 to	 the	 attempt	 to	 introduce	 the	 New	 Deal,	 paving
instead	 the	 way	 for	 the	 destruction	 of	 collective	 bargaining	 and	 re-liberalisation	 of	 labour.
What	 is	 of	 importance	 here	 is	 that	what	 is	 nominally	 the	 same	 piece	 of	 legislation	 can	 be
utilised	to	serve	diverse	social	goals	and	operationalise	different	bourgeois	strategies,	and	this
is	made	possible	by	the	indeterminacy	inherent	in	the	liberal	legal	form.	This	suggests	not	only
that	 legality	 has	 been	 shaped	 by	 neoliberalism	 but	 that	 the	 liberal	 legal	 form	 has	 been
essential	to	the	functioning	and	spread	of	neoliberal	policy	around	strikes	and	labour	action.

Admittedly,	 neoliberal	 legality	 is	 not	 reducible	 to	 the	 liberal	 paradigm	 of	 the	 nineteenth
century	 nor	 can	 it	 be	 solely	 explained	 in	 reference	 to	 some	 bare,	 eternal	 capitalist	 logic.
Nonetheless,	 we	 need	 to	 understand	 how	 both	 in	 the	 case	 of	 Greece	 and	 more	 generally,
neoliberal	 legality	 has	 not	 always	 arisen	 out	 of	 sweeping	 reforms	 but	 also	 from	 creative
interpretation	 and	 application	 of	 already	 existing	 legislation.	 This	 complicated	 relationship
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between	continuity	and	rupture	can	only	be	understood	properly	if	we	take	into	consideration
the	centrality	of	neoliberalism	in	the	restoration	of	capitalist	power	in	the	last	quarter	of	the
twentieth	century.	Or,	as	di	Lampedussa	wrote	in	The	Leopard:	 ‘If	we	want	things	to	stay	as
they	are,	things	will	have	to	change.’
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5	 	Ben	 Jackson,	 ‘An	 Ideology	of	Class:	Neo-Liberalism	and	 the	Trade	Unions,	 c.	 1930–79’,	 in:	C.	Griffiths,	 J.	Nott	 and	W.
Whyte	(eds),	Classes,	Cultures	and	Politics:	Essays	for	Ross	McKibbin	(Oxford	University	Press,	2011),	pp.	263–81.

6		W.	H.	Hutt,	The	Theory	of	Collective	Bargaining	(Institute	of	Economic	Affairs,	1930);	H.	Simons,	‘Some	Reflections	on
Syndicalism’,	52	Journal	of	Political	Economy	1.

7		Jackson	(note	5),	p.	268.
8		Simons	(note	6),	p.	12.	See	also:	F.	A.	Hayek,	The	Constitution	of	Liberty	(The	University	of	Chicago	Press,	1960),	p.	389.
9		‘[T]here	can	be	little	doubt	that	current	union	policies	must	lead	to	continuous	and	progressive	inflation.	The	chief	reason

for	 this	 is	 that	 the	 dominant	 “full	 employment”	 doctrines	 explicitly	 relieve	 the	 unions	 of	 the	 responsibility	 for	 any
unemployment	and	place	the	duty	of	preserving	full	employment	on	the	monetary	and	fiscal	authorities.’	Ibid.,	p.	399.

10		Ibid.,	p.	385	note	3.
11		Mirowski	summarises	this	neoliberal	position	as	follows:	‘They	seek	to	paint	all	“coercion”	as	evil,	but	without	admitting
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into	 consideration	 any	 backstory	 of	 the	 determinants	 of	 our	 intentions.	 Everyone	 is	 treated	 as	 expressing	 context-free
hankering,	as	if	they	were	born	yesterday	into	solitary	confinement;	[…]	This	commandment	cashes	out:	no	market	can
ever	 be	 coercive.’	 Philip	 Mirowski,	 Never	 Let	 a	 Serious	 Crisis	 Go	 Wasted:	 How	 Neoliberalism	 Survived	 the	 Financial
Meltdown	(Verso,	2013),	p.	61.

12		Hayek	(note	8),	p.	381.
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18	 	Amongst	many:	 Jérémy	Morales,	 Yves	Gendronb	 and	Henri	Guénin-Paracini,	 ‘State	 Privatization	 and	 the	Unrelenting
Expansion	of	Neoliberalism:	The	Case	of	 the	Greek	Financial	Crisis’,	 25	Critical	Perspectives	on	Accounting	423;	Özgün
Sarimehmet	Duman,	The	Political	Economy	of	Labour	Market	Reforms	Greece,	Turkey	and	 the	Global	Economic	Crisis
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21	 	 Legislative	 Decree	 17/1974	 ‘On	 the	 Civil	 Planning	 of	 Emergencies’	 Article	 2	 para.	 5.	 Available	 at:
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