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Introduction

Evgeny Bronislavovich Pashukanis (1891-1937) was at cen
ter stage in the development of Marxist law during the highly
creative and challenging historical period of 1917-1937 in Rus
sia. He was, perhaps, the most significant figure to develop a
fresh, new Marxist perspective that was to have a dramatic
impact in the sociology of law for many years. Although he
was "withered" away by the Stalin purges in early 1937 and
his writings were expunged from the law universities in the
developing Stalinist state by Andrei la. Vyshinsky, Pashukanis,
nevertheless, left a legacy which gained a new momentum in
the late 1970s.
Apart from Pashukanis's activist political interventions in
molding the legal landscape in post-revolutionary Russia, his
so-called commodity-exchange theory of law spearheaded a
perspective that traced the form of law, not to class interests,
but to capital logic itself, a logic to which both rich and poor
were enslaved. His later critics-to which he gradually de
ferred more and more-argued that he had omitted the nature
of Soviet law during the "transitional period" of the dictator
ship of the proletariat. But up until his death, Pashukanis con
tinued to argue for the ideal of the withering away of the state,
law and the juridic subject. He eventually arrived at a position
contrary to Stalin, who was attempting to consolidate and
strengthen the state apparatus under the name of the dictator
ship of the proletariat. Needless to say, Pashukanis met his
fate in January, 1937 when he was branded an enemy of the
revolution. His works were subsequently taken off the shelves,
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and his ideas were subjected to a one-sided critique led by
Vyshinsky. However, in 1954, he was "rehabilitated" by the
Soviets and restored to an acceptable position in the historical
development of Marxist law.
In Europe and North America, it was not until the late 1970s
that a number of legal theorists rediscovered his work, sub
jected it to careful critical analysis, and realized that he of
fered an alternative to the traditional Marxist interpretations
that saw law simply and purely as tied to class interests of
domination. By the mid- 1980s, the instrumental Marxist per
spective which was in vogue in Marxist sociology, criminol
ogy, politics, and economics was to give way-due to a sig
nificant extent to Pashukanis's insights-to a more structural
Marxist assessment of the relationship of law to economics
and other social spheres.
Biographical Sketch

Little is known about Pashukanis prior to the 19 17 Revolu
tion. We do know that he studied at the University of St. Pe
tersburg before World War I and that he completed his legal
training at the University of Munich. He subsequently returned
to post-revolutionary Russia, became a Bolshevik, served as a
judge in the Moscow area, and in the early 1920s he con
ducted legal advice for the People's Commissariat of Foreign
Affairs. In 1924 he wrote what is probably his most influential
piece, The General Theory of Law and Marxism, and in the
second edition, 1926, stated that this work was not to be seen
as a final product but aimed, rather, at "self-clarification" in
hopes of adding "stimulus and material for further discussion."
A third edition was printed in 1927.
Pashukanis's direct involvement in shaping the legal cul
ture of post-revolutionary Russia, particularly from the 1920s
through the mid- 1930s, was extensive and had a significant
impact. From 1924 to 1930, he assumed a number of impor
tant positions in the Soviet political and academic structure.
These posts included membership in Piotr 1. Stuchka's Sec
tion of Law and State and the Institute of Soviet Construction,
as well as his tenure as head of the Subsection of the Institute
of Soviet Construction on the General Theory of Law and
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State. Under the auspices of the Section of Law and State,
Pashukanis, in 1925, co-edited Revolution of the Law, a col
lection of papers on Lenin's understanding of Marxism and
law. That same year he joined the law faculty at Moscow State
University and the Institute of Red Professors. Pashukanis was
to become a prolific writer on various aspects of law and Marx
ism. As such, he was involved with various editorial responsi
bilities of scholarly journals, including his position as found
ing editor of Revolution and Culture which dealt with the cul
tural aspects of the October Revolution.
By 1930, Pashukanis's influence was pronounced in legal
circles, and his commodity-exchange theory of law was domi
nant in the law curriculum. Within the Communist Academy,
two wings of the commodity-exchange perspective were to
emerge by the late 1920s: the more moderate wing, initiated
by S tuchka, and the more radical wing, represented b y
Pashukanis. This tension between the two factions led to a
great deal of discussion about the function of law in the tran
sitional period. Stuchka was Pashukanis's main rival in this
analysis, but outside of the Communist A cademy, A .A.
Piontkovsky-a member of the competing Institute of Soviet
Law-was also a critic. From 1927 to the early 1930s, the
exchange between Stuchka and Pashukanis was to persuade
the latter that some of his early statements made in The Gen
eral Theory of Law and Marxism should be qualified to in
clude class dimensions in the overall analysis.
In June, 1930, the Sixteenth Party Congress saw some of
the disagreements between Pashukanis and his critics come to
a head. Already, in 1929 Stalin, as General Secretariat, had
warned that the class struggle had reached a critical level and
that the dictatorship of the proletariat needed consolidation
and strengthening. Furthermore, this was the time of the first
Five Year Plan, and forced collectivization and massive in
dustrialization were occurring. The Sixteenth Congress, ipso
facto, rejected the idea of the gradual withering away of state
and law. At this Congress, Stalin was poignant: "We are for
the withering away of the state, while at the same time we
stand for strengthening the dictatorship of the proletariat which
represents th� most potent and mighty authority of all the state
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authorities that have existed down to this time" (cited in Beirne
and Sharlet, 1990: 34). It was at this moment, according to
Beirne and Sharlet, that the commodity-exchange theory of
law was decisively undermined, preventing it from contribut
ing to an understanding of the transitional dynamics of law
toward the "higher" order. The tide of criticism was hereafter
to relentlessly grow.
Pashukanis subsequently qualified his position especially
in his 1932 article, "The Marxist Theory of Law and State,"
where he argued that "law cannot be understood unless we
consider it as the basic form of the policy of the ruling class,"
and that the "particular role of the legal superstructure is enor
mous in the transitional period when its active and conscious
influence upon production and other social relationships as
sumes exceptional significance" (Pashukanis, 1980 [ 1924]:
297). Meanwhile, the Seventeenth Party Congress ( 1934)
called for greater legal formalism, a position directly opposed
to Pashukanis's and others' (such as Nikolai Krylenko's) views
of legal nihilism. In 1936, Pashukanis further recanted and
said, "We also insisted that Soviet Law must enjoy the maxi
mum mobility and flexibility during the period of full-scale
socialist offensive" (Pashukanis, 1980: 358). We recall that in
his 1926 and 1927 editions of The General Theory of Law and
Marxism he had already begun his re-thinking. Nevertheless,
his ideas were still too inconsistent with the developing dicta
torship of the proletariat and the demands of the transitional
period, so said Stalin through his spokesperson Vyshinsky,
Procurator General of the Soviets. In January, 1937 Pashukanis
was arrested and made to "disappear." Vyshinsky then assumed
the role of further dismantling and vilifying Pashukanis's works and
of rebuilding the Soviet legal system according to the ascending
notion of Soviet law, the law of the transitional period.
Writings: Marx and the Commodity-Exchange
Theory of Law

From 1924 to 1936 Pashukanis produced a number of works
on Marxism and law. It is remarkable that Pashukanis was so
active in both theoretical work and practice. During this time,
he was simultaneously refocusing the law school curriculum,
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actively contributing to building the new order, and refining
his analysis of Marxism and law, particularly as it led to the
eventual withering away of the state and law. His contribu
tions in various scholarly debates during the post- 19 17 years
were squarely centered on the meaning of law in the new Soviet
society. But the key work by Pashukanis was his 1924 book
length manuscript, The General Theory of Law and Marxism.
This significant, comprehensive statement on Marixst law
detailed his commodity-exchange perspective. While the
theory was to undergo some modifications in the second and
third printing of The General Theory, it nonetheless maintained
its central focus on the development of the form of law that
emerges in the capitalist mode of production.
The theory attempts to explain how the core of law can be
traced to the exchange of commodities in the competitive
(laissez-faire) market place. It draws inspiration from the first
100 pages of Karl Marx's Capital, where the notion of the
fetishism of commodities is discussed. Note, Marx's position
draws from Hegel. Pashukanis indicated that a homology ex
isted between the development of the commodity and legal
form and that this development occurred "behind people's
backs," regardless of class standing. Capital logic, he con
tended, produces such abstractions as the juridic subject, the
"reasonable man in law," and principles such as the "due pro
cess clause" and the "equivalence principle," both articulated
in the Fourteenth Amendment to the United States Constitu
tion. Capital logic was also to find its way into various slo
gans verbalized during revolutions around the world which
were subsequently given "idealized expression" in the vari
ous " declarations of independence." Let us summarize
Pashukanis's theory as developed in his initial publication of
1924. Following this, we will look at some of the critiques and
the impact of this perspective.
Theory: Commodity-Exchange Perspective

The legal form, Pashukanis argued, developed directly out of
the exchange of commodities in a competitive capitalist mar
ket place and in a parallel fashion (homologous) to the com
modity form. Let us briefly summarize.
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A commodity is constituted by two aspects, its "use-value"
and its "exchange-value." The use-value of a commodity can,
in turn, be seen as incorporating two elements: an unequal
amount of labor in its production, and the unequal amount of
benefit that it brings. Use-value, thus, incorporates differences.
Whenever we produce for direct use, we have products and
not commodities. In competitive capitalism, however, objects
produced and exchanged take on the form of commodities.
When two commodity owners meet at the market place to ex
change commodities the initial use-value undergoes a change
to an "exchange-value."
Exchange-value reflects a ratio of exchange. One commod
ity is exchanged with another in a specific quantitative ratio.
Two gallons of milk, for example, could be exchanged for
one pound of butter. This is a mathematical relationship of
equivalence (two gallons of milk are equal to one pound of
butter). Inherent differences in the use-value are now replaced
by a ratio of exchange. What began as a qualitative relation
ship (e.g., inherent differences in the use-value) is, through
commodity exchange, translated into a quantitative relation
ship.
Further, money becomes the "universal equivalent": two
dollars can purchase either two gallons of milk or one pound
of butter. A masking has taken place. "The memory of use
value," Marx tells us, "as distinct from exchange-value, has
become entirely extinguished in this incarnation of pure ex
change-value" (1973: 239-40). What has disappeared from
consciousness are the inherent differences, now replaced by
their representative. Quality has been changed into quantity,
substance into form, and money is now worshipped as the
universal equivalent. This is the process of the fetishism of
commodities. It is also known as the law of equivalence, or
capital logic, and it occurs "behind people's backs."
But this process is also the basis of the development of the
legal form, according to Pashukanis. The development of the
abstraction, the juridic subject, the "reasonable man in law,"
and notions of formal equality have their origins in the pro
cess of the exchange of commodities. The commodity ex
changers enter the market-place as inherently different from
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others (i.e., they have different interests, wants, needs, and
desires). They are similar to the notion of use-value reflecting
inherent differences. But two inherently different commodity
exchangers enter an exchange situation in a definite relation
ship. At the exact moment of exchange three specific phe
nomenal forms appear. First, the two commodity owners enter
a relationship of equality. Each recognizes the other as an equal
in the very moment of exchange. Even as there are inherent
differences between the two, at the moment of exchange there
is equivalence. Second, at this moment there is also recogni
tion of free will. Each of the parties sees the other as freely
exchanging a commodity. Finally, each recognizes the other
as a rightful owner of the commodity that is being exchanged.
The constant exchange of commodities in the market-place
produces these three phenomenal forms: the notion of equal
ity, free will, and the proprietorship interests. The idea of the
bearer of rights develops out of this instance, and lawyers have
provided "idealized expression" for these emergent forms. The
juridic subject as the bearer of these abstract rights is now
similar to the notion of "exchange-value." A person has been
transformed into the reasonable man in law, equivalent to other
juridic subjects. As Pashukanis has said, "the legal subject . . .
assumes the significance of a mathematical point, a centre in
which a certain sum of rights is concentrated" (p. 39). The
equivalence principle, derived from capital logic, is thereafter
elevated to the heavens as a sacred right and incorporated in
many emerging constitutions that resulted from social trans
formations. In sum, just as the commodity was transformed
from use-value to exchange-value, so too is the person. Dif
ferences have been brought under the relationship of equiva
lence. Pushed away from consciousness is not only the unique
and idiosyncratic, but also the historical production of the com
modity and the person.
Along with the abstract development of law and the juridic
subject there appeared the need for formalistic contracts. For
Pashukanis, " [i]n the logical system of legal concepts the con
tract is only one of the forms of transaction in general, i.e.,
one of the methods of concrete expression of the will with
whose aid the subject acts upon the legal sphere around him"
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(p. 43). "Outside contract," he continues, "the very concepts
of subject and will exist only as lifeless abstractions in the
legal sense" (p. 43).
In the U.S. Constitution, the equivalence principle can be
found in the Fourteenth Amendment's "equal protection clause"
which argues that equally situated should be equally treated.
The juridic subject becomes a universal equivalent. Law finds
its own legitimation principle within the logic of equivalent
exchange, and the "rule of law" is elevated to the heavens.
Both rich and poor are brought within its purview and are for
mally equal before the law. By bringing diverse subjects un
der a similar measure, many critics in the 1980s following
Pashukanis's logic, argued that the result was repressive for
malism. This had already been anticipated much earlier in the
work of Max Weber (Milovanovic, 1989).
Pashukanis's insights into the development of the legal form
outlined in 1924 were subsequently questioned. He was to
make some changes, but his essential position concerning the
homology between the legal form and the commodity form
remained intact to the end. Additionally, Pashukanis argued
that commodity exchange must be altered if these fetishisms
were to be transformed, and that only in the "higher forms" of
communism would the need for the state, law, and the juridic
subject disappear. During the transitional period, he wrote,
"human relationships will for a time involuntarily be limited
by the 'narrow horizons of bourgeois law'" (p. 7). Desirable,
therefore, following Marx and Lenin, was the movement to
ward the higher forms. But it was this very question that was
strongly debated during the "transitional period" of the dicta
torship of the proletariat, especially during the creative and
fertile years between 19 17- 1937. What was to become of So
viet law during this period?
Law, Morality, Crime, and Punishment

Pashukanis's theory of commodity-exchange and the devel
opment of equivalent exchange (capital logic) find their ex
pression in notions of morality, crime, and punishment. For
Pashukanis, ideas on morality are derived from the constructed
fetishisms of rationally calculating egoists and from the de-
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velopment of the abstract concept of social equality. As he
tells it, " [i]f moral personality is nothing other than the sub
ject of commodity production, then moral law must reveal it
self as the rule of exchange between commodity owners" (p.
64). Notions of justice are, therefore, derivative from com
modity-exchange.
Similarly, with the violation of law, equivalent exchange
materializes itself in the form of equivalent punishment. It is
only at a certain stage of economic development-where
equivalent exchange dominates-that we also find punish
ments fully expressed and articulated in the form of equiva
lent exchange. Ancient law, Pashukanis goes on to say, knew
only collective responsibility. Bourgeois-capitalist law, on the
other hand, invents the notion of individual responsibility and
liability and a "gradation of liability." The equivalence prin
ciple becomes dominant: "Deprivation of freedom-for a defi
nite term previously indicated in the judgment of the court
is the specific form in which modern, that is, bourgeois capi
talist criminal law, realizes the basis of equivalent retribution"
(p. 8 1).
Pashukanis explains that there is a difference between retri
bution and social defense as responses to crime. The latter
would go beyond the abstract equivalence principles of the
former inasmuch as "[i]t would require . . . a clear description
of symptoms characterizing a socially dangerous condition and
the development of those methods which must necessarily be
applied in each given case for social defence" (p. 85). In other
words, for Pashukanis, the social defense approach must re
turn to the notion of the law of differences, not equivalences
in dealing with those who break the law. He concludes his
general treatise on Marxism and law by stating that abstract
notions of crime and punishment will only begin to disappear
when the "general withering away of the legal superstructures
begins" (p. 86). His tautological conclusion is that to the ex
tent these categories are disappearing, "narrow horizons of
bourgeois law are disappearing" (p. 86).
Historical examination indicates that Lenin's early state
ments that only "excesses" will exist in the higher form and
that some type of social defense is the initial ideal response
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under the dictatorship of the proletariat, gradually gave way
by the mid- 1930s to Stalin's and Vyshinsky's return to retri
bution theory (Solomon, 1996). By this time, both men's writ
ings had already generated much momentum for the return of
legal formalism.
Critiques and Revisions

Pashukanis, from mid- 1920s to 1936, was to be attacked for
his position in the development of law on a number of fronts.
It should be mentioned that prior to 19 19 there was no lively
discussion or debate on Marxist law in Russia (Beirne, 1990:
48-49). With the revolution came the dismantling of the Tsarist
form of law and courts (Solomon, 1996: 17-48). Certainly, a
vacuum existed as to the question of what form law should
take during the transitional period.
The key critical theorists who provided the basis for revi
sions by Pashukanis were Piotr 1. Stuchka, Nikolai Krylenko,
and Andrei Vyshinsky. Stuchka, a significant figure in the
emerging Soviet society, criticized Pashukanis for his neglect
of class in the development of law during the transitional pe
riod. Three years prior to Pashukanis's 1924 manuscript,
Stuchka had published The Revolutionary Role of Law and
State which provided much discussion on Marxist law. While
Stuchka praised Pashukanis's work in the book's third edi
tion, he nevertheless disagreed with the exclusion of class in
Pashukanis's analysis of Marxist law. For Stuchka, the transi
tional period demanded a Soviet law which would aid in the
eventual transformation into the classless society of commu
nism. For Pashukanis, on the other hand, Soviet law was in
herently a continuation of the previous bourgeois law.
It has been suggested by Sharlet, Maggs, and Beirne ( 1990:
55) that Stuchka provided the logic necessary to support a
Soviet legal system not only for the transitional period but for
some time thereafter. In fact, for these authors, Stuchka, albeit
inadvertently, supplied the logic that would undermine the
notion of the withering away of law. This logic was later to
contribute to Stalin's and Vyshinsky's articulations of Soviet
law. But Stuchka's position also suggested a simplification of
the legal process. Regrettably, Stuchka died from natural causes

TRANSACTION INTRODUCTION

xvii

in 1932, at a time when his voice could have contributed to
further productive debates about the nature of Soviet law.
Whereas Stuchka's position on the law's development was
focused on the primacy of superstructural practices,
Pashukanis's position was focused on the workings of the
"base" in the Marxian conceptualization of the base-super
structure metaphor. Pashukanis had written that,
Comrade Stuchka ...correctly identified the problem of law as a problem of
a social relationship.But instead of beginning to search for the specific social
objectivity of the relationship, he returned to the usual and formal definition .
..[ L]aw figures not as aspeciJic social relationship but, as with all relation
ships in genera l, as a system oj relations which corresponds to the interests
oJ the ruling class and which protects it with organized Jorce (p.22 ) .

Pashukanis goes on to state that Stuchka's definition o f law
"was tuned to the needs of the practicing lawyer. It shows the
empirical limit which history always places upon legal logic,
but it does not reveal the deep roots of this logic itself. This
definition reveals the class content included in legal forms,
but it does not explain to us why this content adopts such a
form" (p. 23).
The position Pashukanis took in 1924 was that understand
ing class relationships, alone, does not go to the deeper sources
of the particular legal form that develops. However, it was just
this position that was the focus of the attacks that cumulated
in Pashukanis's purge in 1937. He did, however, later qualify
his central argument in the commodity-exchange perspective.
We find, for example, in his 1927 article, "The Marxist Theory
of Law and the Construction of Socialism," a concession to
Stuchka's criticism. He states emphatically:
I readily agree that [my 1924] . . essay in many res pects needs further
development and perhaps reworking.A whole series of problems could not be
covered in the book and indeed,at that time simply did not come within the
author's field of vision. Such for example, is the problem of the law of the
transitional period, or So viet law, fully posed by Stuchka,which is among his
outstan ding contr ibutions to the theory of law (Pashukanis, 1980 [1927]:
194 ).
.

But Pushukanis immediately follows with, "I did not view
the process of the withering away of law as a 'direct transition
from bourgeois law to non-law'" ( 1980 [ 1927]: 194). And he
dismisses Stuchka's critique of "economism" against him. Here,
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Pashukanis reminds Stuchka that the "economic subjects" as
exchangers of commodities and the social division of labor
are "facts" and that they are not inherently connected with the
wishes of the state. These "facts," for Pashukanis, "contain
the basic and principal prerequisites for a legal relationship"
(1980 [1927]: 194.). Pashukanis does, however, give credit to
Stuchka for noting the importance of state power in the transi
tion from one form of the mode of production to another. Con
cerning this, he tells us that Stuchka is "absolutely right."
In 1932 we see Pashukanis returning to this question in his
article "The Marxist Theory of State and Law." Here, he notes
the significance of the independent influences on law by su
perstructural practices: "we cannot deny the real existence of
the legal superstructure, i.e. of relationships formulated and
consolidated by the conscious will of the ruling class" (1980
[1932]: 296). It seems that at this point Pashukanis was devel
oping a new, more integrated form of his commodity-exchange
perspective, for he goes on to say,
But to study law only as relationships of production and exchange means to
confuse law with economics, to retard the understanding of the reciprocal
action of the leg al superstructure and its active role. At the same time as
production relations are imposed on people regardless of t heir will,legal
relationships are impossible without the participation of the conscious will of
the ruling class (1980 [1932]: 296).

Here, Pashukanis anticipated many of the revisionist theo
ries later developed by Louis Althusser and Nicos Poulantzas
from the late 1960s to the late 1970s. The emerging notion
contrary to the dominant form of instrumental and class-ori
ented marxism in the 1960s-was that a number of relatively
autonomous spheres existed (viz'., the economic, political, ideo
logical, and juridical) and appeared historically in relatively
stabilized articulations, producing the actual substance of law
itself. At different historical junctures, one of these social
spheres may, indeed, be the more dominant. Pashukanis
seemed, already, to be acknowledging this with his comment
in this same 1932 article when he stated, "A legal relationship
is a form of production relations because the active influence
of the class organization of the ruling class transforms the fac
tual relationship into a legal one, gives it a new quality, and
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thus includes it in the construction of the legal superstructure"
(1980 [1932]: 297). Pashukanis is indicating the interconnected
nature of the various spheres of influence, where one may be
the more dominant. For example, he states that "the revolu
tionary role of the legal superstructure is enormous in the tran
sitional period when its active and conscious influence upon
production and other social relationships assumes exceptional
significance. Soviet law, like any law, will cease to exist if it is
not applied" (1980 [1932]: 297).
But Pashukanis's various reconceptualizations fell short of
keeping his attackers at bay. He still maintained that Soviet
law was to be "seen exclusively as a legacy of class society
imposed on the proletariat and which haunts it until the second
phase of communism" (1980 [1932]: 299). Pashukanis contin
ued with this thesis in a 1935 work (co-authored work with L. lao
Gintsburg), A Course on Soviet Economic Law, where he once
again notes the "class nature" of Soviet economic law. He even
advocates, in a 1936 article entitled, "Sate and Law Under So
cialism," that Soviet law must be given "maximum mobility and
flexibility during the period of full-scale socialist offensive."
At this point, there is a certain irony at work. Vyshinsky,
during this time, was suggesting a re-establishment of formal
law for social stability and argued for blending socialist and
revolutionary legality. Krylenko, on the other hand, as noted
above, had been debating Vyshinsky and was advocating the
idea of law as analogy and for the simplification of law.
Stuchka, who died in 1932, contributed in many ways to this
debate, providing much support for Vyshinsky's call for for
malism in law. Stuchka, for example, believed that formalism
and the adversary process were high cultural accomplishments
that had to be maintained. Pashukanis's position shifted from
his initial, strong argument for the exclusive analysis of rela
tions of exchange in the development of law and for the with
ering away of the state and law to his revised position of the
early and mid- 1930's. This latter stance was one in which he
advocated state intervention in the social formation with a rec
ognition that the law's roots still resided in commodity ex
change; this reconsideration added a rich dimension to the
debate. Pashukanis was at odds with Vyshinsky and Stuchka,
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but had some sympathy for Krylenko's position. Nonetheless,
Pashukanis-who in the mid- 1930s seemed to be persuaded
to accept some form of Soviet law during the transitional pe
riod to the higher forms-must have seen Krylenko's position
as being out of touch with the emerging society.
Perhaps Pashukanis's downfall had to do with the fact that
he was unable to provide convincing analysis of how law
should look during the transitional period, in order for the
higher form to develop from it. It seems that a dialectical posi
tion was required which advocated a form of Soviet law, dur
ing the transitional period, that had embedded within it suffi
cient tension for the gradual transition to the withering away of
law itself. This would have also called for discernment in how to
organize the productive and exchange spheres in such a way that
the dialectical tension would aid in the transition to the higher
form. Pashukanis was already suggesting something along these
lines in the mid- 1930s, indicating that he was, indeed, working
on a more fully developed theory. This insight is indicated by his
1936 article in which he suggested a reciprocal effect between
the base and superstructure and the desirability for guidance
from the superstructure in the form of Soviet law.
Krylenko's effect on Pashukanis emerged out of the former's
increasingly hostile debates with the rising Vyshinsky during
the early 1930s (see Huskey, 1990: 174). As an old Bolshevik
and as the Commissar of Justice until his arrest in January
1938, Krylenko's view of law was considered one of the more
extreme, a perspective identified as legal nihilism. Whereas
Krylenko advocated the simplification of law, Vyshinsky, ironi
cally, advocated legal formalism as a way of providing stabil
ity in society. In retort to a proposed draft of the criminal law
offered by Krylenko in 1935-with the thrust that judges
should merely orient themselves to law, not be bound by it
Vyshinsky responded that it went against Stalin's earlier
speech, which advocated stricter adherence to the law. During
the next two years this public debate continued and Vyshinki
was accused by Krylenko of re-inventing legal retribution, a
bourgeois form of punishment for dealing with offenders
(Huskey, 1990: 181; see also Stalin's return to retributive forms
of law, Solomon, 1996: 227).
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Vyshinsky, who was appointed as the Procurator General
of the U.S.S.R. in 1935, continued his purging of rival theo
rists: Pashukanis, Stuchka (in abstentia), and Krylenko. No
public trial took place for Pashukanis, nor were formal charges
initially made. However, subsequent to his disappearance he
was attacked by Vyshinsky: "The pseudo-scientific positions
of Pashukanis and his group in the field of law have been
completely shaped by the counterrevolutionary 'theories' of
Trotskyism and the rightists (in particular by the anti-Leninist
views of Bukharin)" (Vyshinsky [ 1937] cited in Sharlet and
Beirne, 1990: 153). In 1937, Stuchka was cited as "a propa
gator of harmful ideology and a deliberate wrecker in the field
of jurisprudence" (Medvedev, cited in Sharlet, Maggs, and
Beirne, 1990: 47). Vyshinsky, in 1938, called Stuchka the ad
vocate of "the Bukharinist perversions of Marxism-Leninism"
(cited i n Sharlet, Maggs, and Beirne, 1990: 47). As for
Krylenko, the charge was, "the uncritical repeating of the
'ideas' of Pashukanis" (cited in Barry, 1990: 166).
Krylenko was arrested in early 1938-one year after
Pashukanis's arrest:-and purged. According to one source,
"he was accused of ties with a right-wing anti-Soviet organi
zation that was supposedly headed by Bukharin, of having
created a wreckers' organization in agencies of the justice sys
tem and having carried out subversive activities, and of hav
ing personally recruited 30 people" (Feofanov cited in Barry,
1990: 166). At the end of a twenty-minute trial, on July 29,
1938, Krylenko was sentenced to be shot.
So there ended a social experiment, an attempt at revolu
tionary change from below. The rich debate concerning law
during the transitional period was answered by the purges of
1937- 1938. Stalin, aided by Vyshinsky's rhetoric and revi
sionism of law, prevailed, placing a lid on the possibilities that
were embedded in the revolution of 19 17. An experiment,
started in 19 17 with the fertile possibilities of liberating hu
man potential, was delivered a death blow.
Legacy: Historical Lessons Often Withered Away

What possible benefit can be gained in re-visiting Pashukanis,
to have yet a ne\yer edition of his works published? Haven't
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the historical lessons already been learned? Are would-be revo
lutionaries so well acquainted with the notion of the dialectics
of struggle that nothing can be gained by reviewing
Pashukanis's work and the context for its development and
subsequent dismissal? What value do we place on the meticu
lous and clear-headed research and writings of those such as
Beirne and Sharlet, Hunt, and Solomon dealing with those criti
cal years in post-revolutionary Russia?
Pashukanis's work is significant on a number of levels. In
the late 1970s and early 1980s a number of theorists teased
out the various implications of his early version of the com
modity-exchange theory of law. By the mid- 1980s there was a
decisive switch in Marxist analyses in the social sciences away
from instrumental Marxism and toward structural Marxism that
was, in many ways, informed, either directly or indirectly, by
Pashukanis's work.
The structural form of Marxism indicates the interplay of
relatively autonomous spheres (the economic, political, ideo
logical, and juridical) which can be studied in their historical
manifestation in terms of relatively stable configurations. It is
the active intervention by the juridic sphere in other social
spheres, through such mechanisms as "interest balancing," that
the subject of late capitalism is no longer perceived in a uni
tary manner; rather, there has been a historical transformation
from status to contract, and increasingly back to status. One's
rights and duties become increasingly connected with one's
position, one's status in the social formation (i.e., free citizen,
prisoner, juvenile, mentally ill, welfare recipient, unionized
worker, soldier). Given this relative stability, phenomena must
be seen as overdetermined. It may very well be that
Pashukanis's initial ( 1924) statement of the commodity-ex
change perspective was congruous with nineteenth-century
laissez-faire forms of capitalism, but twentieth-century politi
cal economy with its tendencies toward "legitimation crises"
(Habermas, 1975) brought with it greater intervention by the
state, the superstructure. Subsequent revisions by Pashukanis
of his 1924 statement-especially in response to the critiques
of Stuchka-seemed to indicate that Pashukanis was indeed
developing a more sophisticated model that would take into
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account capital logic, class interests, superstructural practices,
and the reciprocal effects among these.
The full development of this reciprocity was not theorized
until the mid- 1980s. The contemporary era of critical social
science research no longer privileges dogmatic forms of Marx
ism. Certainly there is the old guard protecting the sacred tab
lets of truth. But more contemporary works such as those of
Laclau and Mouffe ( 1985) and Laclau ( 1990, 1996) question
some of the concepts of Marxism interpreted by critical social
scientists. The question of the category of "working class"
itself has been central. Is there such a thing as a homogenous
working class? Laclau ( 1990, 1996) questions whether it is
still a useful concept because class in late capitalism does not
reflect the variety of factions in existence. Similarly, Butler
( 1990) has examined the question of gender and has indicated
its inherent instability. Recent research is beginning to exam
ine the question of the intersections of class, gender, and race
(see Schwartz and Milovanovic, 1996).
Doubtless, the old guard attempts, at all costs, to hold on to
this sacred concept of class. But contemporary research has
indicated a much more dynamic form of political economy
which necessitates new ways of thinking about law. In fact,
the very "dislocations" and "structural undecidabilities"
(Laclau, 1990: 6 1; 1996: 88, 97, 100- 102) in existence in
postmodern society are opportunities for the development of
new, more humanistic articulations (Lash and Urry, 1994).
Consequently, Pashukanis's work is still central in this cre
ative time of re-evaluation, refinement, deletion, and the de
velopment of law.
Connected to this are some of the inexcusable and deplor
able contemporary forms of "praxis" that are not rooted in
historical lessons. We only have to examine the Cuban expe
rience and post-revolutionary Nicaragua under the Sandinstas
to see both the good and bad in activism. Pashukanis's work
shows us the complex forces that exist at the time of revolu
tions. During revolutions, creative possibilities, good and bad,
emerge. However, those activists who are not sensitive to his
torical examinations of these vacuums can easily fall into
Stalinist forms of expression, or even become-as Marx him-
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self had warned with his (and Gramsci's) notion of hege
mony-their own gravediggers. And over-zealous, would-be
reformers, unguided by some notion of fairness and under
standings of historical specificities outside of their own ends
justify-the-means rhetoric can quickly engage in negative forms
such as political correctness, reversal of hierarchies,
schmarxism (dogmatic marxism), moral hate (Groves, 199 1),
"hate politics" (Cornell, 199 1), and exorcism (Milovanovic,
199 1 ).
Pashukanis's work has also sensitized us to the notion of
"repressive formalism." This idea, which demands scrutiny of
abstract principles that on the face seem fair, indicates that
new notions of fairness need to be researched, developed, and
instituted. Marx's offering of the notion, "from each accord
ing to his ability, to each according to his needs" is still rel
evant today. Here, rather than "formal equality" rooted in capital
logic, new operative principles must be developed that recog
nize the uniqueness of the humanbeing. See, for example,
Laclau and Mouffe's privileging of the "logic of difference"
rather than the "logic of equivalence" ( 1985: 130, 154- 155,
176, 182; Lac1au, 1996: 43, 53-56; see also Cornell, 199 1,
1998).
Beirne and Sharlet ( 1990: 40) have also offered some keen
observations concerning revolutionary change. First, they note
that even if a dictatorship of the proletariat is necessary, Marx
and Lenin had argued that it should be restricted in duration
and extent. Second, societal elements, structures, and institu
tions developed within the transitional phase, "must dialecti
cally contain the capacity for self-transformation." Chaos
theory's conceptualization of "dissipative structures" is an es
pecially appropriate concept here (see Milovanovic, 1997; see
also Unger's "transformative agenda" which looks very much
like far-from-equilibrium conditions replete with emerging
dissipative structures advocated by chaos theorists, 1987). And
third, the form of social relationships themselves must be trans
formed; this process is informed by historical analysis. This
has everything to do with the mode of production and politi
cal economy. Pashukanis had already informed us that "a so
ciety which is compelled to preserve equivalent exchange be-
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tween labour expenditure and compensation in a form even
remotely resembling the exchange of commodity values, will
be compelled also to preserve the form of law" (p. 9). From
my own analysis above, I would add, as a fourth point, being
aware and sensitive to the dialectics of struggle as a necessary
component to an emancipatory form of transpraxis.
Pashukanis's work certainly provides much context for un
derstanding these central concerns in social struggles.
ConClusion

This republication of Pashukanis's work on law at the turn of
the millennium is timely. It beckons us to be sensitive to his
torical struggles and their outcomes. It provides us with an
understanding of how social transformations can take unin
tended directions with the emergence of Stalin-like figures.
But it also indicates the creative potential that can provide the
basis of a new, more humane order. The more recent Russian
revolution of 1989- 1990 still awaits the visionary who will
come forth in a time of turmoil to pronounce a thesis equiva
lent to that of Pashukanis's.
Dragan Milovanovic
Northeastern Illinois University
References
Barry, Donald.1990. "Nilolai Vasil' evich Krylenko: A Reevaluation." In Piers
Beirne (ed.) Revolution in Law: Contributions to the Development of Soviet
Lega l Theory, 1917-1938. London: M.E.Sharpe,Inc.
Beirne, Piers.1979."Empiricism and the Critique of Marxism on Law and Crime,"
Social Problems 26: 373-85.
(ed.).1990. Revolution in Law: Contributions to the Development
of Soviet Legal Theory, 1917-1938. London: M. E.Sharpe,Inc.
.1980."Editor's Introduction." In Piers Beirne (ed.) Revolution in

________

_________

Law: Contributions to the Development of Soviet Legal Theory, 1917-1938.

London: M.E.Sharpe,Inc.
B eirne, Piers and Alan Hunt.1990."Law and the Constitution of Soviet Society:
The Case of Comrade Lenin." In Pier s Beirne (ed.).Revolution in Law: Con
tributions to the Development of Soviet Legal Theory, 1917-1938. London:
M.E.Sharpe, Inc.
Beirne,Piers and Richard Quinney (eds.).1982.Marxism and Law. New York:
John Wiley.
Beirne, Piers and Robert Sharlet (eds.).1980. Pashukanis: Selected Writings on
Marxism and Law. New York: Academic Press.

xxvi
. 1 9 90. "Toward a General Theory of Law and Marxism: E.B.
Pashukanis." I n Piers B eirne (ed.).Revolution in Law: Contributions to the
Development of Soviet Legal Theory, 1917-1938. London: M.E.Sharpe, Inc.
Butler, Judith. 1 9 90. Gender Trouble: Feminism and the Subversion of identity.
New York: Routledg e.
Cornell, Druc illa. 1 9 9 1 . B eyond A ccommodation: Ethical Fe m i n ism,
Deconstruction and the Law. New York : Routledge.

_______

______

. 1 9 9 8 . At the Heart of Freedom: Feminism, Sex and Equa lity.

Princeton, New Jersey: Princeton University Press.
G roves, Byrone. 1 9 9 1 . "Us and Them: Reflections of the Dialectics of Moral
Hate." In Brian Mac Lean and Dragan Milovanovic (eds.).New Directions in
Critical Criminology. Vancouver, Canada: Collective Press.
Habermas, Jurgen.1 9 7 5 . Legitimation Crises. Boston: Beacon Press.
Hazard, John (ed.). 1 9 5 1 . Soviet Legal Philosophy. Cambridge, MA: Harvard
University Press.
Huskey, Eugene. 1 99 0 . "Vyshinsky, Krylenko, and Soviet Penal Politics." In
Piers B eirne (ed.) Revolution in Law: Contributions to the Development of
Soviet Leg a l Theory, 1917-1938. London: M.E. Sharpe, I nc.
Laclau, Ernesto and Chantal Mouffe. 1 9 85. Hegemony and Socialist Stra tegy.
London: Verso.
Laclau, Ernesto.1 990. New Reflections on the Revolution ofOur Time. London: Verso.
. Emancipations. 1 9 96. London: Verso.
Lash, Scott and John Urry. 1 994. Economies ofSigns and Space. London: Sage.
M arx, Karl. 1 9 7 3 . Grundrisse. New York: Random House.
M ilovanovic, Dragan. 1 9 8 1 . "The Commodity- Exchange Theory of Law: In Search
of a Perspective, " Crime and Social Justice 1 6 : 4 1 -49.
. 1 9 8 7 . "The Political Economy of ' Liberty ' and 'Property' Inter
ests, " Legal Studies Forum 1 1 : 267- 293.

______

______

�. 1 98 9 . Weberian and Marxian Analysis ofLaw: Structure and Func
tion of Law in a Capitalist Mode of Production. Aldershot, England: Gower

_ __

Publishers.
. 1 99 1 . "Schmarxism, Exorcism and Transpraxis, " The Critical Crimi
no logist 3 (4) : 1 1 - 1 2 .
. 1 9 9 7 . Chaos, Criminology, a n d Social Justice: The New Orderly
(Dis)Order. Westport, CT: Praeger.
Pashukanis, El.'geny B. 1 9 80 [ 1 927] . "The Marxist Theory of Law and the Con
struction of Socialism." In Piers Beirne and Robert Sharlet (eds.) .Pashukanis:
Selected Writings on Marxism and Law. New York: Academic Press.
. 1 9 8 0 [ 1 9 3 2 ] . "The Marxist Theory of State and Law." In Piers
Beirne and Robert Sharlet (eds.).Pashukanis: Selected Writings on Marxism
and Law. New York: Academic Press.
Schw artz , M artin and Dragan M ilovanovic (eds.). 1 996. Race, Gender and Class
in Criminology: in tersections. New York: Garland Publishing.
Sharlet, Robert, Peter Maggs and Piers Beirne. 1 9 90. "P.I. Stuchka and Soviet
Law." In Piers Beirne (ed.).Revolution in Law: Contributions to the Develop
ment of Soviet Legal Theory, 1917-1938. London: M .E. Sharpe, Inc.
Sharlet, Robert and Piers Beirne.1 9 90. "I n Search of Vyshinsky: The Paradox of
Law and Terror." In Piers Beirne (ed. ) .Revolution in Law: Contributions to the
Development ofSoviet Legal Theory, 1917-1938. London: M .E.ShaIpe, Inc.
Solomon, Peter. 1 99 6 . Soviet Criminal Justice under Stalin. Cambridge: Cam

_____

________

______

bridge University Press.
Unger, Roberto. 1 9 87. False Necessity. New York: Cambridge University Press.

Notes to This Edition

The translation is taken from E. Paschukanis. Allgemeine
Rechtslehre und Marxismus: Versuch einer Kritik der
juristischen Grundbegriffe; mit einer Rezension von Karl
Korsch ; Frankfurt a.M. ; Verlag Neue Kritik. 1967. photmechan
ischer Nachdruck der deutschen Ausgabe von 1929. Wien und
B erlin : Verlag filr Literatur und Politik. (Deviations from this
edition are marked in the text.) Other translations consulted
were : E-B. Pasukanis. La Theorie Generale du Droit et le
Marxisme. presente par ].-M. Vincent. traduit par. ].-M. Brohm.
Paris; EDI (Etudes et Documentation Internationales) . 1970;
and E. Pashukanis. 'The General Theory of Law and Marxism'.
edited by J. N. Hazard. translated by E . Babb. in Soviet Legal
Philosophy, Cambridge. Mass. : Harvard University Press. 1951
(Twentieth Century Legal Philosophy Series) .
We substitute for quotations from. and references to. Marx
and Engels. d etails of current English editions. and locate. in
addition. numerous such sources for which Pashukanis gave
no details. Notes in the text refer to the following editions :
Karl Marx. Capital, vol. 1 . introduction by E. Mandel. trans
lated by B. Fowkes. Pelican Marx Library. General Editor Q.
Hoare. Harmondsworth. Middlesex: Penguin Books (in associa
tion with New Left Review) . 1976 ; Karl Marx. Capital, vol.
III. Moscow: Foreign Languages Publishing House. 1962 ; Karl
Marx. Grundrisse: Introduction to the Critique of Political
Economy, translated by M. Nicolaus. The Pelican Marx Library.
General Editor Q. Hoare. Harmondsworth. Middlesex : Penguin
Books (in association with New Left Review). 1973 ; Karl Marx
and Friedrich Engels. Selected Works. 3 vols Moscow : Pro
gress Publishers . .vol. I. 1969; vol. III 1970; Marx and Engels.
.•
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Collected Works. vols. III;VII. Moscow: Progress Publishers
and London : Lawrence & Wishart. vol. 111. 1975; vol. IV. 1975;
vol. VI . 1976 ; vol. VII. 1977; Marx and Engels . Selected Corres
pondence, 2nd ed .. Moscow: Progress Publishers. 1965.
It should be noted that there are differences between the
Anglo-Saxon and Continental traditions of law and jurispru
dence. For a Marxist interpretation, such as Pashukanis'. these
differences are superficial and do not affect the substance of the
matter. Nevertheless. problems emerge for the translator as a
consequence of discrepant terminologies. One main area of
problems which may be mentioned at the outset is that pravo.
Recht and droit cover a broad area that in EngHsh is usually
divided between 'right' and 'law'. In almost all cases we have
given 'law'. but this point should be borne in mind. One con
sequence of it is that when the European languages wish to
make the distinction. easily made in English. by the terms 'right'
and 'law'. circumlocutions become necessary. Thus, in Chapter
3 especially, we find a distinction made between 'subjective
law' ('subjektives Recht') and 'objective law' (objektives
Recht') and between 'law in a subjective sense' and 'in an ob
jective sense' (Recht im subjektiven sinne and Recht im objek
tiven sinne) . Our thanks go to Piers Beirne for checking some
points with the 3rd Russian edition; to Yaa Luckham and Sol
Picciotto for help with legal terminology; to David Evans for
many helpful stylistic suggestions; and to Keith Smith for
supplying an elusive reference.
,

Editor's Introduction

1

Evgeny Bronislavovich Pashukanis published his important con
tribution towards the materialist critique of legal forms in
1924. It remains to this day the most significant Marxist work
on the subject. Indeed, such has been the paucity of original
work in this area that in Britain the standard reference work
is even older: Karl Renner's book on The Social Functions of
Law - a product of the Marxism of the Second International.
Needless to say, Pashukanis subjects Renner's theories to severe
criticism.
The present revival of interest in the theories of Pashukanis
forms part of the current renaissance of Marxist debate. More
particularly, it is part of a process of recovery of the heritage
of Bolshevik thought repressed by the Stalinist bureaucracy
and its international supporters; for example - in the field of
political e1:onomy - the works of I. I. Rubin (whose approach
has interesting points of contact with that of Pashukanis) . The
appearance of this English translation of Pashukanis provides
a stimulus to the development of a far-reaching theoretical
criticism of law, which is essential if a properly materialist
approach is to distinguish itself from a radicalism that uncon
sciously remains imprisoned within a bourgeois frame of re
ference. The recent trenchant critique of The Politics of the
Judiciary by J. A. G. Griffiths demonstrates the class-prejudices
of judges ; but the Times Literary Supplement (6. 1.78) reviewer
devotes a page to fending off even this level of criticism, main
taining that one must restrict oneself to the criticism of par
ticular decisions �n legal terms. Pashukanis' bold perspective
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o n the revolutionary development o f post-capitalist society
forces criticism to go beyond sniping at 'abuses', or denounc
ing the current content of legal norms. The revolutionary over
throw of capitalist forms of social organisation cannot be
grasped in terms of a quantitative extension of existing rights;
it forces us to project a qualitative supersession of the form of
law itself.
2

Pashukanis was born on the 10th February 1891 of a Lithuanian
family. In 1912 he became a Bolshevik.
He was one of the leading authorities in Soviet legal science;
a vice-commissar of Justice; author of a series of articles in the
Encylopaedia of State and Law (Moscow 1925-27) ; author of
The General Theory of Law and Marxism (his early master
work which went into three editions and German and Italian
translations in the twenties) ; editor for some years of the
most important journals; and author of other books, and many
articles, especially on intemational law. Criticism of Pashukanis
began to mount in the late twenties and he found it desirable to
publish an article correcting his errors in 1930. This did not
prevent either his writings from being burnt. or himself from
being liquidated in 1937 as a member of 'a band of wreckers'
and 'Trotsky-Bukharin fascist agents' (thus Vyshinsky) .l After
his fall the usual band of time-serving philistines and eclectics
took over the field. After the Twentieth Congress (1956) things
developed to the point where there was a call for his rehabili
tation; 2 but, although it is now recognised that he and others
were unjustly condemned for sabotage, Vyshinsky's negative
standpoint on his work is still endorsed.'
1 Soviet Legal Philosophy, ed. Hazard. trans. Babb; Harvard University
Press 1951 ; p. 3 1 5. See also Roy Medvedev. Let History Judge, London,

Ma.cmillan, 1 972, p. 524.

2 See State and Law: Soviet and Yugoslav Theory, by Ivo Lapenna,
London 1 964, p. 55.
8 I. V. Pavlov writes in 1 957 that 'the concept of Soviet Law as dying
bourgeois law. and everything that followed from that . theory, and
accompanied it, was finally and definitely destroyed.' (Quoted by
Lapenna p. 950.)
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3

One Marxist approach to the critique of law consists in demon
strating the conformity of the content of laws and legal insti
tutions with the material interests of the ruling class. How
ever. what is required in the materialist interpretation of the
legal sphere is not merely an investigation of the content of
legal regulations but also a materialist account of the form of
law itself. � It is easy to point out that modern capitalism could
not exist with strict prohibitions against usury. Similarly, it is
perfectly obvious that social forces were involved in the struggle
over legal limitations on the length of the working day - so
graphically depicted by Marx in Capital. Pashukanis embarks on
more subde problems : he analyses such concepts as 'legal
norm', 'legal subject', and so on, which, it seems, can be taken
in abstraction from any specific content.
In accordance with the principles of historical materialism,
these forms must be grounded in the sub-structure but he
emphasises that this does not mean that one can dismiss the
purely juridical concepts as 'ideological phantasms'. A material
ist account of the specific character of legal regulation is re
quired, which explicates it theoretically in terms of its real
historical significance as a necessary expression of the economic
content at a specific level of the social structure. The peculiar
problematic of this form must be respected, however much
the claims of the ideologists need to be demystified in the light
of the material determination o f legal forms by the sub
structure. Until the existing mode o f production is overthrown,
these ideological forms express the nature of social relation
ships with a certain validity. The task of a Marxist critique o f
law i s n o t t o prove that juridical concepts are consciously
manipulated by bourgeois publicists in order to browbeat the
workers (which is indisputable) , but to show that in them in
these concepts - social reality takes on an ideological form
which expresses certain objective relationships arising from
-

, 'We . . . laid . . . the . . . emphasis . . . on the derivation of political ,
juridical and other ideological notions . . . from basic economic facts.
But in so doing we neglected the formal side - the ways and means by
which these notions come about - for the sake of the content' F. Engels'
letter to Mehring, July 14, 1 893 (Selected Correspondence of Marx and
Engels - Moscow 1965 - p. 459).
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the social relations of production and stands or falls with them.
An ideological form cannot die out except with the social con
ditions which generated it. The struggle against ideology. how
ever, helps to deprive it of the capacity to mystify the social
relationships out of which it grew, and to make possible a
scientific politics.
If law is not explored in terms of its internal structure. then
its peculiar character will be dissolved away into some vaguer
notion of social control. This is all most Marxists provide.
Pashukanis complains that in place of providing a concept of
law in its most complete and distinct form - and thus demon
strating its significance for a definite historical epoch - they
offer a purely verbal commonplace about 'external authoritarian
regulation' suitable to all epochs in the development of society . .
A form of social life which undergoes a process of development
cannot be understood through the scholastic categories of
genus and species. Like all social forms. the legal system has
an historical dimension. Instead of ranging widely over the ages
it is better to focus our attention where law attains its maxi
mum degree of completeness and distinctness ; that is to say.
it must be analysed in the context of the appropriate social
relations.
If we look at Marx's great economic work we find that he sets
out to analyse the law of motion of capitalist society. Thus he
begins his investigation. not with ratiocination about pro
duction in general. but with an analysis of definite elements :
the commodity-form and value. Political economy. as a theore
tical discipline employing its own specific concepts. has as its
object a distinct set of social relations - not some supra-histori
cal method of maximising scarce resources or whatever. Natural
ly. insofar as economics concerns itself with production and
distribution it is concerned with general features of social life :
however. it is quite mistaken to subsume earlier and later modes
of production under the same categories - nothing but trivial
tautologies can be produced that way. Furthermore. so long as
value relationships are absent. it is only with difficulty that
economic activity is distinguishable from the aggregate of
functions constituting social life as a unitary whole. With the
gradual emergence of commodity relations - and especially with
the advent of the capitalist mode of production - economic
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life becomes a separate structure without any admixture of
kinship systems. political hierarchies or whatever. and its forms
may be understood in terms of a set of categories pertaining to
a specific form of production. one moreover. which has attained
the highest degree of determinateness and differentiation from
the rest of social life.
Pashukanis believes that similar considerations are wholly
applicable to the general theory of law. The fundamental juridi
cal abstractions reflect definite social relations; so the attempt
to find a definition of law which would answer to human nature
or social life in general - as well as to the complex and specific
modern forms - must inevitably lead to scholastic and purely
verbal formulae.
Pashukanis argues that the juridical element in the regula
tion of human conduct enters where the isolation, and opposi
tion of interests begins. He goes on to tie this closely to the
emergence of the commodity form in mediating material ex
changes. His basic materialist strategy is to correlate com
modity exchange with the time at which man becomes seen as
a legal personality - the bearer of rights (as opposed to cus
tomary privileges) . Furthermore. this is explicable in terms of
the conceptual linkages which obtain between the sphere of
commodity exchange and the form of law. The nature of the
legal superstructure is a fitting one for this mode of production.
For production to be carried on as production of commodities.
suitable ways of conceiving social relations. and the relations
of men to their products. have to be found. and are found in
the form of law. Pashukanis says that the material premises of
legal relations were ascertained by Marx himself in Capital. and
that the general intimations to be found there are far more
fruitful for understanding legal relations than all the bulky
treatises on law.
Hegel. like so many bourgeois theorists. presents economic
activity as the outcome of intercourse between property owners;
and property right is derived from the necessity of the concept,.
i.e. of the self-determination of freedom. Marx breaks with this
idealism in his analysis :
a contract.
legal system or

'This juridical relation. which . . . expresses itself in
whether such contract

be

part of a developed
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not. i s a relation between two wills. and i s but the reflex of
the real economic relation between the two. It is the economic

relation that determines the subject matter comprised in e ach
such juridical act: �

As the product of labour takes on the commodity form and
becomes a bearer of value. people acquire the quality of legal
subjects with rights. While things rule people through the
'fetishism of commodities'. a person is juridically dominant over
things because. as an owner. he is posited as an abstract imper
sonal subject of rights in things. Social life in the present epoch
has two distinctive and complementary features: on the one
hand human relationships are mediated by the cash nexus in all
its forms. prices. profits. credit-worthiness and so on. in short
all those relationships where people are related in terms of
things; on the other hand we have relationships where a person
is defined only by contrast to a thing - that is to say as a subject
freely disposing of what is his. The social bond appears simul
taneously in two incoherent forms: as the abstract equivalence
of commodity values. and as a person's capacity to be the
abstract subject of rights.
The ideological understanding of the relation of law to the
sub-structure gets things upside down insofar as perfected com
modity exchange is subordinated conceptually to legal forms;
from a legal point of view the capacity to engage in com
modity exchange is merely one of the concrete manifestations
of the general attribute of a legal capacity to act. Historically.
however. it was precisely commodity exchange which furnished
the idea of a subject as the abstract bearer of all possible legal
claims. It is only in the conditions of commodity production
that the abstract legal farm is necessary - it is only there that
the capacity to have a right in general is distinguished from
specific claims and privileges. It is only the constant transfer of
property rights in the market that creates the idea of an
immobile bearer of these rights. Indeed. the abstract capacity of
everyone to be a bearer of property rights makes it difficult for
bourgeois thought to see anything else than subjects of rights :
legal fetishism complements commodity fetishism.
The 'commodity exchange sc4001' - as it was known �

Capital. vol. I, ch. 2, p. 1 78.
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dominated Soviet legal science until the mid-thirties. Stuchka.
leading representative of the moderate wing6 . interpreted civil
law on the basis of commodity exchange relations: but Pashuka
nis. representing the radical wing. went further in claiming
that law in general may be so related. He appeals here to the
example provided by Marx who analyses exchange in terms of
the labour theory of value. albeit that the price-form of com
modities extends to cover things which do not contain labour
or have no economic function at all . In much the same way.
Pashukanis claims that public law relations. e.g. criminal law.
are an extension of forms generated by relationships between
commodity owners. albeit that the contents of such public law
relations are less than adequate to this form.
For Pashukanis. legal forms regulate relationships between
autonomous subjects - it is the subject that is the 'cell-form' of
the legal system. In bringing out the specific character of such
legal regulation of behaviour. he contrasts it with technical
regulation by arguing that in the latter singleness of purpose
can be assumed. whereas the basic element in legal regulation
is contestation - two sides defending their rights. In deliberate
ly paradoxical fashion he says that historically law starts from
a law-suit.
Pashukanis illustrates the distinction between technical and
legal regulation by assigning to the former such a thing as a
railway timetable and to the latter a law concerning the re
sponsibility of the railways to the consignors of freight. Those
drawing up the timetable assume that all concerned are in
terested in the smooth running of the service whereas those
parties to the freight contract have an eye to such things as who
should suffer the consequences should something get lost.
Rudolf Schlesinger has argued against Pashukanis that states
commonly back 'technical' regulations by Criminal Codes and
gives an interesting account of precisely the experience of the
Railway Courts in the USSR to prove this.1 However. he misses
the point - which is that the distinction between the two facets
of the matter is not thereby abolished. Clearly Railway Courts.
concerned with the culpability of a negligent engine-driver. or
the Supreme Court. preventing drivers who have correctly re6

See R. Schlesinger, Soviet Legal Theory, p. 205.
7 Ibid., pp. 1 6 1-164.
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fused to drive unsafe engines from being convicted for sabotage.
have to master the relevant technical regulations if their j udg
ments are to be soundly based. Nonetheless. the technical regu
lations are designed to achieve the best possible railway ser
vice. while the codes governing the allocation of responsibility
for negligence. for example. have to regulate various conflicting
interests - of management. workers. and travellers. Schlesinger
considers it Utopian to suppose that social organisation could
ever be a purely technical matter - conflicts of interest would
always occur. This may be so - but whether the legal apparatus
as we know it today would persist is another question.
Pashukanis' view that law arises in order to cope with certain
competing interests. and that the cell-form of the legal system
is the subject asserting a claim. may be questioned because it
leaves out of account state coercion. It may be said to ignore the
fact that his theory does not comprehend such earlier forms as
'the King's peace'. It does not focus on the relationships of
dominance and subordination found in class societies based on
various property relationships.
Pashukanis argues that property attains its highest develop
ment (in the shape of unimpeded possession and alienation)
only in modern society. and that this freedom of disposition
may be closely related to the category of legal subject or legal
person. It is only by starting here that one can go on to explain ·
precisely why class dominance in modem society is mediated
by the rule of law and the modern state. (The procedure is no
odder than that of Marx who starts his exposition in Capital
with the commodity in order to arrive later at the concept
of surplus value which is the specific form of appropriation of
surplus labour in capitalism - albeit that exploitation existed
in non-commodity-producing societies.)
Pashukan1s thinks that the view of law as an external regu
lation imposed by command of authority does not bring out the
specific character of legal regulation. This does not mean that
the legal superstructure does not ensure the dominance of
the ruling class. However. formally. the courts act as umpires
in a law-suit. This form must be recognised for what it is if a
materialist analysis is to expose its class character and effec
tively demolish its ideological function. In analysing the rule of
law we need to explain why the mechanism of constraint is dis-
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sociated from the property-owners themselves, taking the form,
instead, of an impersonal mechanism of judgment isolated
from everyday life. In feudal times all relationships were mediat
ed by personal dependence and authority. The obedience of the
villein to the feudal lord was the direct and immediate result of
the fact that the' latter had an armed force at his disposal. and
his authority was an inescapable God-given fact. The depen
dence of the wage-labourer on the capitalist is not enforced
in such an immediate fashion. Firstly, the armed force of the
state is a public power standing above each individual capitalist;
secondly, this impersonal power does not enforce relationships
of exploitation separately, for the reason that the wage-labourer
is not compelled to work for a given entrepreneur but alienates
his labour-power through a free contract. Since this alienation
is established formally as a relationship between two auto
nomous commodity owners, therefore class authority must take
the form of a public authority which guarantees contracts in
general but does not normally constrain the independent legal
subjects to accept any particular price. If the law does inter
vene in this way, as it is tending to do today, then law becomes
much more clearly class law - except that the bourgeoisie
screams the more loudly that it is not the capitalist class that
rules but 'the law' (that is to say: the authority of an objective
and impartial norm). However, even in the most liberal state,
the rule of law is an ideological structure that endorses and
enforces class rule. For. of course, the free subjects of the theory
of contract are not equal except in the context of the juridical
framework which recognises alienation only in its most abstract
form. For basic material reasons, such as the danger of immi
nent starvation, the labouring class have no option but to sell
their labour. They are thus dependent as a class on the capital
ists as a class (albeit that each is free to choose his exploiter)
and hence are justifiably characterisable as wage-slaves. There
is, therefore. the coexistence of a legal form relating 'indepen
dent and equal persons' on the one hand, and, on the other, the
material reality of the rule of one class over another in the
bourgeois state - but mediated, as we have seen. through the
rule of law.

18
4

The most striking of Pashukanis' positlOns is his implacable
opposition to any concept of 'proletarian law'. Since he treats
law as an historical form which achieves fullest expression in
the bourgeois epoch. and which is tied closely to the com
modity form. he opposes pseudo-radicalism that talks of the
overthrow of bourgeois law and its replacement by proletarian
law. For Pashukanis such a line is implicitly conservative since
it accepts the form of law as supra-historical and capable of
infinite renewal. The transition period. when the dictatorship
of the proletariat oversees the revolutionary transformation of
capitalism towards communism. cannot. in any case. be re
garded as if it were a particular stable social formation with its
own particular form of law. As for the future - a symmetrical
array such as : feudal law: bourgeois law: socialist law - neglects
the whole question of the withering away of the state and
law in the higher stages of socialist development. For Pashuka
nis the end of the forms and categories of bourgeois law by no
means signifies their replacement by new proletarian ones -,
just as the transition to communism does not mean that new
proletarian categories of value. capital. and so on. appear as
the bourgeois forms die out - rather the juridical element in
social relations gradually disappears.
The objection may be made that. even if economk cC't.di
tions change greatly. certain crimes against the person will
always exist. Pashukanis believes that to reason that courts
and statutes will always be necessary on this account is to mis
take structures which are derived from elsewhere for essen
tial forms in this context. As he points out. even advanced
bourgeois criminology sees that anti-social behaviour is a social
problem wirh which the jurist is ill-equipped to grapple. burden
ed as he is with his concepts of 'guilt' and 'responsibility' and
subtle distinctions therein. If this conviction has not yet led
to the abolition of the criminal courts. this is partly because
transcendence of the form of law is associated with a radical
deliverance from the entire framework of bourgeOis society.
As a consequence of his opposition to the idea of a special
proletarian form of law , Pashukanis is led to the view that
throughout the transition period to socialism the legal forms
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retained are, i n reality, bourgeois forms.
He is able to base himself on one of Marx's texts, Critique of
the Gotha Programme (1875), which constituted, in fact, Marx's
last important political intervention. Marx's remarks illustrate
the inner connection between the form of law and the com
modity form. The occasion for Marx's remarks was a reaction
to the programme of the newly unified German Workers Party,
which stated that 'the . proceeds of labour belong undiminished
with equal right to all members of society' and demanded 4a fair
distribution of the proceeds of labour'. Marx seizes straight
away on the pious phrase 'fair distribution' in order to reassert
briefly the principle of historical materialism:
Do not the bourgeoisie assert that the present-day distribu
tion is fair? And is it not, in fact, the only fair distribution
on the basis of the present-day mode of production? Are
economic relations regulated by legal conceptions, or do not,
on the contrary, legal relations arise from economic ones?
Have not the socialist sectarians also the most varied notions
about 'fair distribution' ? 8
Historical materialism holds that disputes about what is fair
in abstraction from the economic basis of society are meaning
less and irresolvable. All one can do is to point out what form of
distribution corresponds to a certain mode of production and
study the conditions arising in the present making for a change
in the mode of production. For Marxism the presentation of
socialism does not tu m principally on distribution but on
production.
Marx next considers the concept of equal right embodied in
such post-revolutionary arrangements as that in which the
same amount of labour which the individual has given society
in one form, he receives back in another form.
Here obviously the same principle prevails as that which
regulates the exchange of commodities, as far as this is the
exchange of equal values. Content and form are changed, be
cause under the altered circumstances no one can give anything
except his labour, and because, on the other hand, nothing can
pass to the ownership of individuals except individual means of
8

K.

Marx and F. Engels, Selected Works, Vol. III, Moscow 1 970, p. 16.
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consumption. But, as far as the distribution of the latter among
the individual producers is concerned, the same principle pre
vails as in the exchange of commodity equivalents :

a given

amount of labour in one form is exchanged for an equal amount
of labour in another form. Hence. equal right here is still in
principle

-

bourgeois right . . . this equa l right is still con

stantly stigmatised by a bourgeois limitation. The right of the
producers is proportional to the labour they supply ;

the

equality consists in the fact that measurement is made with
an equal standard. labour.
But one man is superior to another physically or mentally
and so supplies more labour in the same time. or can labour for
a longer time; and labour to serve as a measure. must be de
fined by its duration or intensity. otherwise it ceases to be a
standard of measurement. This equal right . . . tacitly re

cognises unequal individual endowment and thus productive
capacity as natural privileges. It is. therefore. a right of in
equality, in its content. like every right. Right by its very
nature can consist only in the application of an equal stand
ard ; but unequal individuals (and they would not be different
individuals if they were not unequal) are measurable only by
an equal standard in so far as they are brought under an
equal point of view, are taken from one definite side only.
for instance. in the present case. are regarded only as workers
and nothing more is

seen in them. everything else being

ignored. Further. one worker is married. another not; one has
more children than another. and so on and so forth. Thus. with
an equal performance of labour. and hence with an equal
share in the social consumption fund. one will in fact receive
more than another. one will be richer than another. and so
on. To avoid all these defects. right instead of being equal
would have to be unequal.
But these defects are inevitable in the first phase of com
munist society as it is when it has just emerged after pro
longed birth pangs from capitalist society. Right can never
be higher than the economic structure of society and its
cultural development conditioned thereby.9

Pashukanis holds that Marx here characterises as a bour
geois limitation any external application of an equal standard
which. necessarily. ignores the real differencess between indivi
duals : and that Marx is therefore stigmatising law as a bour9 Ibid

.•

pp. 1 8- 1 9.
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geois institution.
There is a subtle dialectic here ; for it is not only allegedly
'unequal' law, but any law whatever, that gets caught up in this
problem, for by applying the same standard to individuals who
differ from one another, it in effect treats them unequally.
Although Marx does not remark it, the application of the
standards that guarantee 'equal right' involves also a centre
of authority - even when 'exploitation' has been abolished.
Lenin takes this up in his analysis of this passage in State and
Revolution:
'If w e are not t o indulge i n utopianism: h e says, 'we must not
think that having overthrown capitalism people will at once
learn to work for society without any standard of right; and
indeed the abolition of capitalism does not immediately create
the economic conditions for such a change.
And there is no other standard than that of 'bourgeois right'.
To this extent therefore there still remains the need for a
state, which while safeguarding the public ownership of the
means of production, would safeguard equality in labour and
equality in the distribution of products.'lo

The eventual destiny of communist society is to pass beyond
this whole complex of relationships : exchange of equivalents equal rights - public authority. However, they are inevitable in
the first phase of post-capitalist development, viz. 'socialism' as
Lenin labels it. rather unhappily. Marx again:
'In a higher phase of communist society, after the enslaving
subordination of the individual to the division of labour, and
therewith also the antithesis between mental and physical
labour, has vanished ; after labour has become not only a
means of life but life's prime want; after the productive forces
have also increased with the all-round development of the
individual, and all the springs of co -operative wealth flow more
abundantly - only then can the narrow horizon of bourgeois
right

be

crossed in its entirety and society inscribe on its

banners: From each according to his ability, to each accord

ing
10

11

to his needs.ll

V. I. Lenin, Selected Works, London 1 969, p. 332.
'Critique of the Gotha Programme'. Selected Works, Vol. 3, p. 19.
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This idea of a passage beyond the narrow horizon of bourgeois
right needs careful scrutiny. For example. in his commentary
Lenin talks. on the one hand, about this transition producing
'justice and equality' or advancing humanity from formal
equality to actual equality; and on the other hand he stresses
that it involves the replacement of abstract standards by direct
voluntary participation in labour and the free satisfaction of
needs.
'It will become possible for the state to wither away com
pletely when society adopts the rul e : "From each according to
his ability. to each according to his needs". i.e. when people
have become so accustomed to observing the fundamental
rules of social intercourse and when their labour becomes so
productive that they will voluntarily work according to their
ability. The narrow horizon of bourgeois right. which com
pels one to calculate with the coldheartedness of a Shylock
whether one has not worked half an hour more than someone
else. whether one i s not getting less pay than anyone else this narrow horizon wil l then be crosse d . There will then be no
need for society to regulate the quantity of products to be
received

by each ;

each

will

take freely

according to his

needs.'12

Taking Marx's discussion as a whole it is clear that the 'rule'
(,from each according to his ability. to each according to his
need') is not a prescription (not even one prescribed to the
individual by himself) issued by an appropriate authority,
assigning various rights and duties, but simply a description of
the state of affairs obtaining when labour has become 'not only
a means of life but life's prime want and the springs of co
operative wealth flow more abundantly'.
Examples of principles which are applied equally to all mem
bers of society by an authority capable of enforcing them, are
those cited by Lenin in his discussion of 'socialism' : 'He who
does not work. neither shall he eat' ; and 'An equal amount of
products for an equal amount of labour'.
The 'rule' of the higher phase is not such a principle en
forced in order to realise 'justice and equality' even 'actual
equality' - because it is not enforced at all. It is clear that both
12

Lenin, op. cit. , p. 3 3 3 .
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'ability' and 'need' are to be determined by the possessor.
Under the conditions of a 'realm of freedom' it is clearly
absurd to suppose that anybody could be accused of slacking,
or of being greedy; rather all expressions of individuality will be
just that - expressions of free subjectivity - not obedience to
an objective norm.
In this context we are not only envisaging the disappearance
of public authority but also of such 'intemalisations 'as 'habit'
or 'conscience', because labour has become unalienated and
free - 'life's prime want' as Marx puts it in the Critique.
It is envisaged that the material basis of society in the higher
phase of communism, characterised by the features mentioned
by Marx, · will make possible spontaneously produced forms of
social behaviour and organisation, unmediated by prescrip
tions enjoining justice and equality, fairness, or whatever. It
would therefore be mistaken to read the rule as a rule of
equality which for the first time in history gets beyond treat
ing people from one definite side only, and instead allows for
individual differences by taking people as human beings with a
varied range of abilities and needs. There is no way in which
such an indeterminate principle could be adjudicated in the
phase of its application. No one can tell me what my abilities
and needs are : only I can be the final authority on that.
People can be 'measurable by an equal standard only in so
far as they are brought under an equal point of view' and yet,
Marx reminds us, 'they would not be different individuals if they
were not unequal'. In truth the demand for equality, or for
equity in economic and legal arrangements, does not go
beyond a radical bourgeois framework and does not grasp the
qualitative break with previous forms that Marx looks forward
to. Equality is the highest concept of bourgeois politics. It is not
accidental that Marx never issued any programmatic declara
tion for it.13 It would be interesting to take Pashukanis further
13 'Equal rights' in the Rules of the I.W.M.A. was imposed on Marx; he
wrote to Engels (November 4, 1 864) : 'Only I was obliged to insert two
phrases about "duty" and "right" into the preamble to the Rules. ditto
about "truth, morality and justice", but these are placed in such a way
that they can do no harm.' (Selected Correspondence, Moscow 1965.
p. 148.) Engels, in his comments on the Gotha Programme, condemns
'the idea of sociaiism as a realm of equality' as 'a one-sided French idea'
which only causes confusion (Selected Correspondence, p. 294).
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and to work out the connections between the equality of units
of abstract labour in value exchanges ; equality before the law
of isolated subjects capable of (property) rights; equal voting
power of abstract citizensH in bourgeois democracy; and the
common humanity posited in bourgeois ethics as inhering in
everyone in virtue of which all are equally worthy of respect. 1�
All this has nothing to do with Marx's communist perspec
tive6 based on the social individual. The materialist account of
human nature as the product of the ensemble of social rela
tionsl1 knocks on the head our 'common humanity' as an
abstract essence. hypostatised in us individually, whereby each
claims equality with others. A mode of social life which over
comes the estrangement manifested in the present isolation and
opposition of bourgeois individuals will have no place for a con
cept of equality. The possibility of an immanent critique of
bourgeois conditions in terms of 'equality' no doubt exists be
cause this ideal proclaimed by the French Revolution cannot be
fully realised (especially in the context of the dynamics of
bourgeois property relations) ; but this 'political' conception
is beside the point in the positive elaboration of the produc
tion and reproduction of communal life under socialism. For
Marx the presentation of socialism turns on the new mode of
production rather than on questions of distributive justice. and
he complains about the crime of 'perverting the realistic outlook
by means of ideological nonsense about rights and other trash
so common among the democrats and French socialists' . 18
In the USSR enormous differences in the standard of living
of different strata of society were defended by Stalin who
demagogicaly called criticism of it: 'petit-bourgeois egali
tarianism'. Naturally we do not defend such abuses ourselves
but we would argue that the main point is not the question of
the width of differentials so much as the nature of the political
H

Marx's On the Jewish Question.
Cf., Kant's 'end in himself'; Mill's 'each to count for one'; and a
modern article on 'Equality' by Bernard Williams in Philosophy, Politics
and Society, second series, ed. P. Laslett and W. G. Runciman (Black
well, Oxford 1 962).
16 See Marx's Economic and Philosophical Manuscripts (1844) chapter
on communism and private property.
17 Marx : Thesis 6 On Feuerbach.
18 C ritique of the Gotha Programme in Sel,ected Works, Vol. 3, p. 19.
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process which determines such questions. In the USSR the
arrogation of power over these decisions by a bureaucratic elite
naturally issued in their awarding themselves a high income.
But then the USSR is a far cry from the socialism Marx pre
sumes in his discussion.
To return to Pashukanis : he sees two things - first of all that
there is a close connection between the form of law and the
equal standard implicit in commodity production and exchange
- secondly that there is no proletarian stage between bourgeois
right and the dying out of law altogether. For law will die out
'when an end shall have been put to the form of the equivalent
relationship' - a relationship stigmatised by Marx as bourgeois
- whereas a society which is constrained to preserve such a rela
tionship of equivalency between labour expenditures, and com
pensation therefore, preserves also the form of bourgeois law.
5

Pashukanis argues that the rule of bourgeois law is preserved
during the transition to socialism even when capitalist exploita
tion no longer exists ; there is no such thing as proletarian law,
eventually law dies out together with the state. The Stalinists
attacked this thesis by claiming that the proletarian dictator
ship must work through law of a new type - Soviet democratic
law. In 1937, Pashukanls was anathematised in an article by one
P. F. Yudin, and the notorious A. Y. Vyshinsky followed close
behind. Their main argument was that 'the state - an instru
mentality in the hands of the dominant class - creates its law,
safeguardin� and protecting specifically the interests of that
class. There is no law independent of the state "for the reason
that law is nothing without a mechanism capable of enforc
ing observance of the norms of law" (Lenin) ' .19 It follows that
when the proletariat smashed the old bourgeois state machine
and created a new revolutionary mechanism of state authority
it 'inflicted a death blow on bourgeois law'. 2 0
It should be noticed that in quoting Lenin's phrase about
right being nothing without a mechanism capable of enforcing
it, the Stalinists always fail to give the context of this remark
1P
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- which context is a quite extraordinary claim by Lenin, leading
an entirely different direction from that taken by Yudin and
Vyshinsky. In his comments on Marx's point in the Critique of
the Gotha Programme about the continued existence of bour
geois right in the transition period, Lenin goes much further
than Marx :
in

In its first phase communism cannot as yet be fully developed
economically and entirely free from traces of capitalism. Hence
the interesting phenomenon that communism in its first phase
retains the narrow horizon of bourgeois right. Of course, bourg
eois right in regard to the distribution of articles of con sump·
tion inevitably presupposes the existence of the bourgeois state,
for right is nothing without an apparatus capable of enforcing
the observance of the standards of right. It follows that under
communism there remains for a time not only bourgeois right,
but even the bourgeois state - without the bourgeoisie I 21
As Lenin indicates in his last phrase, this is a paradoxical
state of affairs. In view of the fact that Lenin is above all the
theorist of 'smashing the bourgeois state machine' and of 'pro
letarian dictatorship', this claim that under communism there
remains 'the bourgeois state' seems to throw his whole theory
into intolerable confusion. Only a couple of pages before, when
he demanded 'the strictest control by society and by the state
of the measure of labour and the measure of consumption', this
was to be 'exercised not by a state of bureaucrats, but by a
state of armed workers'. He reverts to the same formula later:
thus the phrase ' there remains the bourgeois state' remains an
isolated reference which is never organically connected with the
main drift of his argument. Furthermore, his conclusion does
not follow anyway: there is no reason why the authority which
regulates the distribution of consumption goods should be the
bourgeois state.
However, if Lenin can argue 'bourgeois right - hence bour
geois state', why may not the Stalinists argue with more justice
'proletarian dictatorship - hence proletarian law' ? Yudin again :

The dictatorship of the proletariat is a state of a new type,
the law created by that state is law of a new type ; Soviet
21

'State and Revolution',
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democratic law which protects the interests of each and every
one of the majo rity of the p eople : the toilers 22
.

The muddle in the reasoning of the Stalinists consists in their
sliding from Lenin's formula that 'law is nothing without an
apparatus capable of enforcing it' to the formula that 'the state
creates its law'. It is true that the proletarian dictatorship is
crucial to the transformation of society from a capitalist basis
to a socialist one, and that it uses the legal form to facilitate
this ; however, no amount of repetition of the platitude that law
is nothing without a mechanism of compulsion can establish
the larger claim that the state actually creates its law. This
claim is, in reality, implicitly idealist : the materialist method
would rather locate the conditions which 'create' laws in the
economic basis of society, for, as Marx puts it, 'right can never
be higher than the economic structure of society and its cultural
development conditioned thereby'.
Thus the fact that the proletarian dictatorship is the crucial
'moment' in the period of revolutionary transformation should
not lead to adventurist and idealist conclusions about the omni
potence of state power. What it can accomplish at any time
remains limited in extent. This is precisely because a more
or less long period of transition is necessary. When Marx
speaks of the persistence of a form of bourgeois right through
the lower stages he is emphasising in the most dramatic way
that 'right can never be higher' etc.; but it is equally important
that this form is under the administration of the proletariat
organised as the ruling class if the direction of change is to be
towards socialism. Lenin is wrong when he assumes that to
enforce 'bourgeois right' a 'bourgeois state' is required. If i t
was a bourgeois state not only the form but the content of the
law would be bourgeois through and through. The anti-capitalist
content of the law of the transition period is indicated by such
measures as the forbidding of markets in means of production
and the abolition of exploitation by private capital. These
measures have the negative effect of blocking a reversion to
capitalist production. However. until the socialist mode of pro
duction is capable of a sufficiently abundant supply of goods,
we have, perforce. to put up with a bourgeois mode of distri22

Soviet Legal Philosophy, p.
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bution of consumer goods and the associated legal forms.
Rudolf Schlesinger attaches some significance to the fact that
the codification of Soviet law occurred at the outset of the New
Economic Policy. He holds that the reversion to a free market
involved in the NEP. taken together with the codification. en
couraged Pashukanis and his school to identify law with bour
geoisification and to project a 'Utopian' disappearance of law
when socialism finally arrived.23 This historical conjuncture does
not of itself affect Pashukanis' theoretical position, of course,
but it serves to introduce the point that this position is some
what double-edged as far as its practical implications are con
cerned. On the one hand, a conservative line might be taken if
one holds that the economic foundations of socialism will take
a long time to emerge; it would follow that such a bourgeois
inheritance as the form of law could not be abolished just be
cause it was bourgeois. if it was the necessary birthmark of the
new society throughout the period of its emergence. On the
other hand. if one took the view that episodes like NEP were
purely ephemeral and the revolutionary process would soon
overthrow such limitations one could take seriously more radi
cal perspectives. It is a significant fact about the USSR that
although NEP was succeeded by regular five-year plans the
low level of development of the productive forces has meant
that State ownership of the main means of production is still
accompanied on the side of distribution by commodity forms
(including black markets) and wage forms. It is only to be
expected therefore that legal forms not dissimilar to those in
bourgeois regimes figure in the modes of social control.
Schlesinger totally misunderstands Pashukanis' theses when he
says that 'it is hardly conceivable that the social machinery
protecting honest trade in the USA against unfair competition
should be described as Law, and the machinery protecting the
socialist way of production in the USSR against speculation
should not'. 24 Naturally the persistence of the material condi
tions providing a continuing temptation to speculate makes
necessary a legal apparatus to deal with it - but this is a
bourgeois form to crush a bourgeois vice.
However, it could be argued that such problems would be
23
24
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less persistent after revolution in an advanced capitalist coun
try which would involve a much shorter period of transition
and make relevant Pashukanis' more radical perspectives.
The importance of Pashukanis, as far as Marxist politics is
concerned. is that he casts doubt on the view. common to
Stalinists and Social-democrats alike. that the form of law
is essentially neutral and can be filled with a given class content
according to the will of the dominant class - a change in those
issuing the laws is all that is necessary for progress - so the
Stalinists can continue to operate law and the state 'without
the bourgeoisie' into the socialist epoch. and there seems no
reason why. as part of some historic compromise. 'proletarian'
laws should not be established side by side with those favour
ing the bourgeoisie.
6

The most difficult point in Pashukanis' argument is his handling
of form and content. From a dialectical point of view a form is
the form of its content. and one may be alarmed at the outset
if one imagines that Pashukanis proposes to write a treatise on
legal forms in abstraction from content. However this would be
a misunderstanding. In characterising law as a bourgeois form
he clearly is relating law to a definite material content - the
social relations founded on commodity exchange. This is also
the basis of his confidence in the possibility of its supersession
under communist conditions.
A difficulty that arises from a Marxist point of view is that
the bourgeois regime is one of generalised commodity produc
tion; that is. it treats labour-power as a commodity and pumps
out surplus labour from the wage-workers. Yet Pashukanis
makes reference to commodity exchange without taking account
of the various forms of production that might involve produc
tion for a market - for example the sphere of simple com
modity production by self-employed craftsmen. or the slave
labour incorporated in many commodities traded in the ancient
world. as well as modern capitalist production based on wage
labour. The suspicion arises that he has failed to correlate the
form of law with a definite system of relations of production
because reference to the level of market exchange is insuffi-
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ciently precise. He does not say anything about that essential
indicator of bourgeois relations - the extraction of surplus value
by the class owning the means of production. Marx himself.
for that matter. might be said to be mistaken in arguing that
bourgeois right persists under forms of equivalent exchange
even where exploitation based on ownership qf capital is absent
(and hence. a fortiori. Lenin would not need his 'bourgeois
state Without the bourgeoisie') .
In my view. complaints on this score are misplaced. for it
is precisely one of the interesting features of bourgeois ex
ploitation that it inheres in economic relations that do not
achieve formal legal expression. Formally speaking. Pashukanis
is correct to refer law only to social relationships based on com
modity exchange. Commodity exchange relations did have some
weight in the Roman world. hence the possibility of modern
codifications utilising Roman law: yet it is historically the case
that such relations have greatest social weight in the bourgeois
epoch when generalised commodity production allows the con
stitution and reproduction of capitalist domination. Pashukanis
should perhaps have laid greater stress on the need to criticise
law not only on the basis of what it shows (the fetishisation
of relationships of commodity exchangers) but on what it does
not. and cannot. show. and. indeed. ideologically cloaks: the
inner world of capitalism's appropriation of labour-power once
the latter has commodity-form.
The monopolisation of the means of production by the
capitalist class is an extra-legal fact (quite unlike the political
economic domination of the feudal lord) . The bourgeois legal
order contents itself with safeguarding the right of a property
owner to do as he wishes with his own property - whether it be
the right o f a worker to sell his labour power because that is all
he owns. or that of the capitalist to purchase it and retain the
product.
Marx says: 'The sphere of circulation or commodity ex
change. within whose boundaries the sale and purchase of
labour-power goes on. is in fact a very Eden of the innate rights
of man. '2� It is this sphere. with its exchange of equivalents by
free persons, that is expressed in juridical relations. What is
2G
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not expressed therein is the character' of the consumption of
the use-value o f the labour-power acquired : th e utter sub
ordination of the labourer to the power of capital during the
labour process: the extraction of the surplus ; capitalist exploita
tion. No amount of reformist factory legislation can overcome
the basic presupposition of the law: that a property freely
alienated belongs to the purchaser. and hence that the living
labour of the worker becomes. through exchange. available for
exploitation by capital. Although a consequence of generalised
commodity exchange. the class domination arising is not im
mediately juridical in character. and is. in fact, disguised by
the juridical symmetry of free exchanges between property
owners. Just because of this. Marx had to move from the criti
que of law to the critique of political economy in order to ex
pose the roots of capitalist domination. The task left is that of
tracing on this basis both the relationships that are expressed
in the legal superstructure and those that it ideologically
spirits away. Pashukanis has given us the most exciting contri
bution since Marx to this critique of law.
c. J. Arthur
January 1 978
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Preface to the German Edition

In bourgeois society. jurisprudence has always held a special.
privileged place. Not only is it first among the other social
sciences. but it also leaves its mark on them.
Not for nothing did Engels call the juridical way of looking
at things the classical world view of the bourgeoisie. a kind
of 'secularisation of the theological'. in which 'human justice
takes the place of dogma and divine right. and the state takes
the place of the church·.1
By destroying the bourgeois state and overturning property
relations. the proletarian revolution created the possibility of
liberation from the fetters of legal ideology. 'The workers' lack
of property' - wrote Engels in the piece quoted from above 'was matched only by their lack of illusions'.
But the experiences of the October Revolution have shown
that even after the foundations of the old legal order have
collapsed. after the old laws. statutes and regulations have
been transformed into a heap of waste paper. old mental habits
still exhibit an extrordinary tenacity. Even now. the struggle
against the bourgeois legal view of the world represents a task
of pressing importance for the jurists of the Soviet Republic
today. Whilst in the sphere of the theory of the state. Lenin's

State and Revolution.

published as early as November 1917.
already gave a consistent and consummate Marxist view. the
critical work of Marxist thought in the sphere of the theory of
law began much later.
Immediately following the October Revolution. we encounter
an attempt to call upon the completely and utterly un-Man.st.
typically petty bourgeois psychological theory of law as a
1 Friedrich Engels, 'Iuristensozialismus'. in Neue

Zeit. 1887.
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rationalisation

for

the

immediate destruction

of

the

old

machinery of justice. The revolutionary measure - not in dis
pute as a political measure - of destroying the old courts, con
stituted by the tsarist and the Kerenski regimes, and the crea
tion of new people's courts not bound by the norms which the
October Revolution had smashed, was interpreted from the
point of view of a theory which regards law as the sum of
psychological 'imperative-attributive experiences' . Subsequent
attempts to give this theory some substance led its adherents,
in particular Reisner (who died recendy), to assert that there
were different systems of intuitive law existing side by side,
simultaneously, within the borders of the USSR: a proletarian,
a peasant, and a bourgeois system. Official Soviet law was de
picted as a compromise between these systems, a kind of
mixture containing all three elements. It is quite obvious that
this standpoint reduces the significance of the October Revolu
tion as a proletarian revolution to nothing, and eliminates any
possibility of producing an integrated evaluation of Soviet law,
or of determining the criteria for such an evaluation from the
point of view of its suitability or unsuitability for the way
forward to socialism.
The anti-individualistic theories of those Western European
jurists who represent the so-called 'socio-economic' view of
law were no less influential than the psychological theory for
juridical thought in the Soviet Union. In their constructions,
these jurists (Duguit, Hedemann and others) reflect modem
capitalism's rejection of the principle of free competition and
thus of the principle of unlimited individualism and formalism.
Their theories are undoubtedly interesting, and could be made
the most of in the struggle for socialist planning against bour
geois-capitalist anarchy. But they can in �o way provide a sub
stitute for a revolutionary-dialectical approach to questions of
law. The task of the Marxist critique was not confined to refut
ing the bourgeois individualistic theory of law, but also con
sisted of analysing the legal form itself, exposing its sociological
roots, and demonstrating the relative and historically limited
n ature of the fundamental juridical concepts. At the same time,
there was a need to raise one's voice against any attempt to blur
over the fundamental contradiction between capitalism and
socialism, to veil, with the help of cleverly devised 'transforma-
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tions of civil law', the class nature of capitalist private property
and to attach the label of a 'social funotion' to it.
The Soviet state does not admit any absolute and untouch
able subjective private rights. But it counterposes to this fetish
neither some classless principle of social solidarity, nor the bare
idea of developing the productive forces, but the concrete
task of constructing socialist society and destroying the last
vestiges of capitalism.
This task of elaborating a revolutionary dialectical and
materialist method of jurisprudence, as opposed to the meta
physical.

formal-logical.

or

at

best

historical-evolutionist

method of bourgeois jurisprudence, has been taken on by the
section for politics and jurisprudence of the Communist
Academy.
The present work, which is recommended to the attention
of the German

reader,

accomplishing this task.
E. B. Pashukanis
May, 1929.

is a modest contribution towards

Preface to the Third Russian Edition

There are no substantive changes in this third edition of the
work as compared with the second. Naturally the reason for
this is not that I had nothing to add to what I had already said
or felt that further elaboration and partial revision were super
fluous and impossible. On the contrary: the time has now
come when the ideas which were only briefly sketched in this
work can and should be set out more systematically, more COll
cretely and more fully. The last few years have not left the
Marxist theory of law untouched; at this point in time there
is already sufficient material for each separate legal discipline:
many individual problems have already been subjected to dis
cussion; a foundation, albeit only a provisional one, has been
laid, upon which one could base a draft Marxist guide to the
general theory of law.
It is precisely because I have set myself the task of writing
such a text in the very near future that I have decided against
any further changes in the work to hand. It is preferable that
this sketch remain what it was - a first draft of a Marxist criti
que of the fundamental juridical concepts.
Those footnotes which appear in this edition for the first
time are indicated as such.
July, 1927

Preface to the Second Russian
Edition

When I submitted my book to the public. nothing was further
from my mind than that there would be a need for a second
edition. and in a relatively short time at that. Moreover. I am
still convinced that this came about only because the work.
which was meant ·to provide at best a stimulus and material for
further discussion. was put to a use which the author had not
envisaged at all. that is as teaching material. This fact in turn
can be explained by the circumstance that there is very little
Marxist literature on the general theory of law. How should
this be otherwise. when there was doubt in Marxist circles
until very recently as to whether there was such a thing as a
general theory of law?
Be that as it may. the work to hand lays no claim whatsoever
to the honorary title of a Marxist text-book on the general
theory of law; in the first place for the simple reason that it
was largely written for the clarification of the author's own
ideas. This is the reason for its abstract nature. and for the
compressed form of presentation. which has the air of a first
draft in places; this also explains its one-sidedness. which is
unavoidable when one concentrates one's attention on particu
lar aspects of the problem which appear to be crucial. All these
characteristics make the work fairly unsuitable for use as a
text-book.
Nonetheless. although I am well aware of these shortcomings.
I have still decided against eliminating them. The following con
siderations led me to make this decision. The Marxist critique
of the general theory of law is still in its early stages. Definitive
conclusions will not materialise overnight; they will have to be
based on rigorous elaboration of every single branch of juris-
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prudence. However. there is s till much to be done in this re
spect. It will no doubt suffice to point out that the Marxist
critique has not even touched on such fields as that of interna
tional law as yet. The same goes for judicial procedure and.
though to a lesser extent. for criminal law. In the field of the
history of law, all we have is what the general Marxist theory·
of history has to offer on the subject. Only constitutional law
and civil law in some measure represent welcome exceptions.
Hence Marxism is just beginning to conquer new territory. It
is natural that this should occur at first in the form of dis
cussion and of conflict between differing viewpoints.
My work. which raises some questions of the general theory
of law for discussion. serves principally to prepare the ground
in this way. That is why I have elected to preserve its original
character in the main. and have not tried to adapt it to the
requirements to which any text-book would have to conform.
All I have done is to make those additions which were neces
sary. occasioned in part by suggestions made in the reviews.
I think it will be useful to make at the outset some prefatory
remarks about the fundamental ideas of my work.
Comrade S tuchka has quite correctly defined my approach
to the general theory of law as an 'attempt to approximate the
legal form to the commodity form'. As far as I could make out
from the reviews. this idea was acknowledged on the whole.
despite individual reservations. as successful and fruitful. That
can of course be explained by the fact that I did not. after
all. have to 'discover America' in this matter. There are enough
elements of such an approximation in Marxist literature. above
all in Marx himself. It will suffice for me to refer. in addition to
the quotations from Marx cited in the work. to the chapter
'Morality and Law. Equality' . in the Anti-Dithring. In it. Engels
gives an absolutely precise formulation of the link between the
principle of equality and the law of value. with the footnote
that ' this derivation of the modern idea of equality from the
economic condition of bourgeois society was first expounded
by Marx in Capital'.l What remained. therefore. was to fuse the
individual ideas thrown up by Marx and Engels into a unity. and
to attempt to think through some of the conclusions arising
1 Engels, Anti-Duhring, 3rd ed., Moscow: Foreign Languages Publishing
House, 1962, p. 145. [Ed.]
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from this. The task consisted of this alone. The basic thesis,
namely that the legal subject of juridical theories is very closely
related to the commodity owner, did not, after Marx, require
any further substantiation.
Similarly, the next conclusion too contained nothing new. Its
import is that the philosophy of law based on the category of
the subject with his capacity for self-determination (for bour
geois scholarship has not as yet created any other consistent
system of legal philosophy) is actually, basically, the philosophy
of an economy based on the commodity, which specifies the
most universal abstract conditions under which both exchange
can take place according to the law of value, and exploitation
can occur in the form of the 'free contract'. This view is the
basis for the critique by communists of the bourgeois ideology
of freedom and equality and of bourgeois formal democracy
- that democracy in which the 'republic of the market' masks
the 'despotism of the factory '. This view leads us to the con
viction that defence of the so-called abstract foundations of
the legal system is the most general form of defence of
bourgeois class interests, and so forth. If, however, the Marxian
analysis of the commodity form and the closely related form
of the subject has been most widely applied as a weapon in the
critique of bourgeois legal ideology, it has not been made use
of at all in studying the legal superstructure as an objective
phenomenon. This was prevented above all by the circumstance
that the few Marxists who concerned themselves with l egal
questions undoubtedly considered the aspect of social (state)
coercive regulation as the central, fundamental. and only charac
teristic trait of legal phenomena. It seemed as though this view
point alone vouchsafed the scientific, that is to say the sociolo
gical and historical. approach to the problem of law, in con
trast to the ideological. purely speculative systems of legal
philosophy based on the concept of the subject with its capacity
for self-determination. Hence it was quite natural to think that
the Marxian critique of the legal subject which arises directly
from analysis of the commodity form. had nothing to do with
the general theory or law. since of course external coercive regu
lation of the relations betvveen commodity owners forms only
an insignificant part of social regulation as a whole.
In other words, from this point of view it seemed that every-

40

thing which could be learnt from Marx's conception of the
'guardian of commodi ties' whose 'will resides in those objects'2
could be applied only to a relatively narrow sphere - bourgeois
society's so- called law governing intercourse. but was totally
inapplica ble to the remainin g branches of law (cons titutional
law. criminal law. and so on) and to other historical forma
tions such as slavery. feudalism. and so on. That is to say that.
on the one hand. the significance of Marxian analysis was
limited to a particular sphere of law and that. on the other
hand. its findings were used only to expose the bourgeois ideo
logy of freedom and equality. only in the critique of formal
democracy. but not to throw light on the fundamen tal charac
teristics of the legal superstru cture as an objective phenomenon.
In the process. people failed to take two things into account:
first. that the principle o f legal subjectivity (which w e take to
mean the formal principle of freedom and equality, the
autonom y of the personality, and so forth) is not only an in
s trument of deceit and a product of the hypocrisy of the bour
geoisie, insofar as i t is used to counter the proletarian s truggle to abolish classes, but is at the same time a concretely effective
principle which is embodied in bourgeois society from the
moment it emerges from and destroys feudal-patriarchal society.
Second, they failed to take into account that the victory of this
principle is not only and not so much an ideological process
(that is to say a process belonging entirely ,to the history of
ideas, persuasions and so on) , but rather is an actual process,
making human relations into legal relations, which accom
panies the developm ent of the economy based on the com
modity and on money (in Europe this means capitalist
economy) , and which is associate d with profound , universal
changes of an objective kind. These changes include : the emer
gence and consolida tion of private property; its universal expan
sion to every kind of object possible, as well as to subjects; the
liberation of the land and the soil from the relations of domin
ance and subservience; the transform ation of all property into
moveable property; the development and dominance of re
lation s of liability; and, finally, the precipitation of a political
authority as a separate power, functioning alongside the purely
economic power of money, and the resulting more or less sharp
2

Karl Marx, Capital. vol. 1. 1976 ed" p. 178.
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differentiation between the spheres of public and private rela
tions, public and private law.
Thus, if analysis of the commodity form reveals the con
crete historical significance of the category of the subject and
the bases of the abstract schema of legal ideology, then the
historical process of development of the economy based on the
commodity and on money, and on capitalist commodity pro
duction. goes hand in hand with these schema materialising
in the concrete form of the legal superstructure. The conditions
for the development of a legal superstructure with its formal
s tatutes, courts, trials. lawyers. and so forth. are present to the
same degree that human relations are constructed as relations
between subjects.
It follows from this that the basic traits of bourgeois civil
l aw are simultaneously also the characteristic traits of the legal
supers tructure as such. If. at earlier stages of development.
equivalent exchange, in the form of indemnification and com
pensation for damage done. produced that m os t primitive legal
form which we find in the so-called leges of the barbarians.
then in future the vestiges of equivalent exchange in the sphere
of distribution, which will be retained even in a socialist organ
isation of production (until the transition to developed com
munism) . will compel socialist society to enclose itself within
the 'narrow horizon of bourgeois law' for a time. as Marx him
self foresaw. The development of the legal form, which reaches
its peak in bourgeois capitalist society. takes places between
these two extremes. One can also characterise this process as
the disintegration of organic patriarchal relations and their
replacement by legal relations, that is to say by relations be
tween formally equal subjects . The dissolution of the patriarchal
family. in which the pater familias was the owner of his wife's
and his children ' s labour power, and its transformation into a
contractual family in which the spouses conclude between them
selves a contract of their estate, and the children (as is the case.
for example, on the American farm) receive wages from the
father. is one of the most typical examples of this development.
The development of relations based on the commodity and on
money carries this evolution still further. The sphere of circula
tion. which is expressed in the formula C-M-C, plays a leading
part in this. Commercial law fulfils the same function in rela-
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tion to civil law as civil law does with regard to all remaining
branches of law. that is to say it points in the direction of de
velopment. Thus commercial law is on the one hand a particu
lar province. of importance only to those people whose trade it
is to transform the commodity into money form and vice versa;
yet on the other hand it is civil law itself. in its dynamics and
in its movement towards those purest models from which every
trace of the organic has been eradicated. models in which the
legal subject appears in its consummate form as the indispen
sable and unavoidable complement of the commodity.
Thus the principle of legal subjectivity and the model it
implies - which appears to bourgeois jurisprudence as the a
priori model of the human will - follows with absolute inevitabi
lity from the conditions of the economy based on the com
modity and on money. The strictly empirical and technical con
ception of the connection between these two aspects is expres
sed in observations to the effect that the development of trade
fosters security for property. good law-courts. a good police
force. and other such things. But if one looks into it in greater
depth. it then becomes clear. not only that one or other techni
cal arrangement of the machinery of state is based on the mar
ket. but also that there is an indissoluble internal connection
between the categories of the economy. based on the commodity
and on money. and the legal form itself. In a society where
there is money. and hence individual private labour becomes
social labour only through the mediation of a universal equiva
lent. the conditions for a legal form with its antitheses between
the subjective and the objective. between the private and the
public. are already given .
Only in a society of this kind does political power have the
possibility of setting itself up in opposition to purely economic
power. whose most pronounced manifestation is the power of
money. Simultaneously with this. the statute form also be
comes possible. It is therefore unnecessary for the analysis of
the fundamental definitions of law to start out from the con
cept of the statute and to use it as a guide. since this concept
is itself of course. as an order emanating from the political
power. an appurtenance of a stage of development at which the
division of society into the civil and the political has already
occurred and become stabilised and at which. accordingly. the
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fundamental aspects of the legal form have already come into
being.
Marx says that

the establishment of the political state and the dissolution of
civil society into independent indivi duals - whose relations
with one another depend on law, just as the relations of men
in ·the system of estates and guilds depended on pri vilege is
accomplished by one an d t he same act.3
-

Of course it in no way follows from what has been cited above
that I regard the legal form as a 'mere reflection of purest ideo
logy'. 4 I think I have expressed myself quite clearly enough on
this issue:

Law as a form does not exist in the heads and the theories of
learned jurists alone. It has a parallel, real history, which
unfolds not as a set of ideas, but as a specific set of relations. II
At another point I speak of the juridical concepts which 'com
prise a theoretical reflection of the legal system as a system of
relations'. Put another way: the legal form. expressed in logical
abstractions. is a product of the actual or concrete legal form
(to use Comrade Stuchka's expression). of actual mediation by
the relations of production. Not only did I point out that the
genesis of the legal form should be sought in the relations of
exchange. but I also stressed the aspect which in my view repre
sents the most consummate manifestation of the legal form:
the law-court and the judicial process.
It goes without saying that in the development of any one
legal relation there are differing. more or less pronounced
ideological conceptions in the minds of those involved - about
themselves as subjects. their own rights and obligations. their
own 'freedom' of action. the limitations of the law, and so on.
•

Marx, 'On the Jewish Question', in Karl Marx and Friedrich Engels,

Collected Works, vol. ill, 1975, p. 167.
Law
4 Petr Ivanovich Stuchka, Th e Revolutio nary Part Played by
rof prava
the State: A General Doctrine of Law (Revolyutsionnaya

an�
I

translation of
gosudarstva), 3rd ed., Moscow, 1924, Preface. [An English
17-69 ,
this work is included in Soviet Legal Philosophy, 195 1 , pp.
Trans!.]
See below, p. 68.
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How ever. the practical signifi cance of legal relations certainly
does not lie in these· subjective states of consciousness. So long
as the commodity owner is only aware of himself as a com
modity owner. he has not yet mediated the economic relation
of exchange with all its further consequences which escape his
consciousness and his will. Legal mediation is accomplished
only in the instan t of the contract. But a concluded business
agreement is no longer merely a psychological phenomenon; it
is neither an 'idea', nor a 'form of consciousness' - it is an
objective economic fact. an economic relation which is inextric
ably linked to its similarly objective legal form.
The more or less unfettered process of social production and
reproduction - formally carried out in commodity-producing
society through individual private legal transactions - is the
practical purpose of legal mediation. This purpose cannot be
achieved with the h elp of forms of consciousness alone, that is
to say through purely subjective aspects: it requires exact
criteria. statutes. interpretation of the statute. casuistry. law
courts. and the compulsory execution of court decisions. For
this reason alone one cannot limit oneself. when analysing the
legal form. to 'pure ideology'. nor can one disregard the whole
of this objectively existing machinery. Every legal action. for
example the outcome o f a lawsuit. is an objective fact which
has its place outside the consciousness of the parties to it in
just the same way as the economic phenomenon which it
mediates.
Another of the things with which Comrade Stuchka re
proaches me - namely that I recognise the existence of law
only in bourgeois society - I grant. wi th certain reservations. I
have indeed maintained. and still do maintain. that the rela
tions between commodity producers generate the most highly
developed. most universal. and most consummate legal media
tion, and hence that every general theory of law. and every 'pure
jurisprudence', is a one-sided description. abstracted from all
other conditions, of the relations between people who appear
in the market as commodity owners. But a developed and con
summate form does not of COurse exclude u ndeveloped and rudi
mentary forms, rather to the contrary. it presupposes them.
This is the way it is. for instance. with private property : only
the aspect of free alienation fully reveals the fundamental
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nature of this institution. although property as appropriation
undoubtedly existed earlier than. not j us t the developed form.
but also the most embryonic forms of exchange. Property as
appropriation is the natural consequence of every mode of pro
duction; but only within a particular s ocial formation does
property take on its logically simplest and most universal form
as private property. determined by the simple precondition of
the uninterrupted circulation of value according to the formula
CoM-Co
Exactly the same is true of the relation of exploitation. This
relation is of course in no way bound to the exchange relation.
and is conceivable in a natural economy as well. But only in
bourgeois capitalist society. where the proletarian figures as a
subject disposing of his labour power as a commodity. is the
economic relation of exploitation mediated legally. in the form
of a contract. This is linked precisely with the fact that in
bourgeois society. in contrast to societies based on slavery
or serfdom. the legal form attains universal significance. legal
ideology becomes the ideology p ar excellence. and defending
the class interest of the exploiters appears with ever increasing
success as the defence of the abstract principle of legal sub
jectivity.
In a word: the purport of my analysis was not at all to deny
the Marxist theory of law access to those historical periods
which were as yet unfamiliar with developed capitalist com
modity production. On the contrary. I was and still am con
cerned to facilitate understanding of the embryonic forms we
find in those epochs. and to link them to the more developed
forms through a general line of development. The future will
tell the extent to which my approach has been fruitfuL
Obviously. I could only sketch the basic traits of the histori
cal and dialectical development of the legal form in my short
outline. In the process. I made use. in the main. of ideas I found
in Marx. It was not my task to solve all. or even only a few. of
the problems of the theory of law. I merely wished to show how
one could approach them. and how the questions should be put.
I am gratified by the fact alone that some Marxists found my
approach to questions of law interesting and not without pros
pects. This further strengthens my desire to extend my work in
the same direction.

Introduction: The Tasks of General
Legal Theory

The general theory of law may be defined as the development
of the most fundamental and abstract juridical concepts, such
as 'legal norm', 'legal relation', 'legal subject' and so on. Since
these concepts are abstract, they are applicable to each and
every branch of law; regardless of the concrete content to which
they are applied, their logical and systematic meaning remains
constant. No-one would dispute the fact that the concept of
the subject in civil law or in international law is subordinate
to the more general concept of the legal subject as such. so that
the latter category may be defined and developed independently
of either concrete content. Alternatively, if we confine ourselves
to one particular branch of law, we can still establish that the
fundamental juridical categories cited above are not dependent
on the concrete content of its legal norms. in the sense that they
retain their meaning irrespective of any change in this con
crete material content.
Obviously these most abstract and simple juridical concepts
result from a logical elaboration of the norms of positive law
and. as compared with spontaneously arising legal relations and
the norms which express these, they represent the late-ripening
fruit of a conscious process of creation.
Nevertheless. this does not prevent the philosophers of the
Neo-Kantian school from regarding the fundamental juridical
categories as prior to experience, rendering experience itself
possible. Thus we read in Savalsky, for example:

Subject, object, relation and law of relation are the
legal experience, its immutable logical premises.1

a

priori of

1 SavaIsky. The Bases ot the Philosophy ot Law in Scientific Idealism
(Osnovy filosofii prava v nauchnom ideaJizme), Moscow, 1908, p. 216.
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And further :
The legal relation is the only ineluctable condition of all legal
institutions and thus, it follows, of jurisprudence too, for with
out the legal relation there can be no related science, that is
no jurisprudence, just as nature, and hence natural science.
cannot subsist without the principle of causality.2
In his observations Savalsky is merely re-stating the conclusions
reached by Cohen. one of the most prominent Neo-Kantians.3
We find the same viewpoint propounded by Stammler in his
earlier fundamental work. Economy and Law! as well as in his
last work. Textbook on Legal Philosophy. In the latter we read:
Amongst the concepts of law one must differentiate between
pure and qualified juridical concepts. The former are the
general formulations of the fundamental principles of law. For
them to be appHed. nothing more is required than the notion
of law itself. They therefore have application across the board
to all legal questions which could conceivably arise. for they
are nothing other than various manifestations of the formal
concepts of law. For this reason, they should be derived from
the fixed definitions of that concept.o
However fervently the Neo-Kantians may assure us that in
their view the 'idea of law' precedes experience not genetically.
in time. but logically and epistemologically. we must insist that
so-called critical philosophy leads us on this. as on many other
points. back to medieval scholasticism.
It can thus be taken as axiomatic that developed juridical
thought cannot do without a certain number of the most
abstract general definitions. irrespective of the subject with
which it is dealing. Nor can Soviet jurisprudence do without
such abstract definitions if it is to remain a jurisprudence. that
is. if it is to be equal to its immediate practical task. The funda
mental. or formal. juridical concepts have a continued existence
I
1I

Ibid., p. 218.

Henrumn Cohen, Die Ethik des reinen Will.ens (1904), 2nd ed., Berlin,
1907. pp. 227ff.
.. Rudolf Stammler, Wirtschaft und Recht nach der materialistischen
GeschichtsautJassung; Eine sozialphilosophische Untersuchung, Leipzig'
1896.
o StammIer, Lehrbuch der Rechtsphilosophie (Berlin and Leipzig, 1922),
3rd ed., 1928 , p. 250.
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in our s tatute-books and the corresponding commentaries. Also
still with us is the method of juridical thought with the pro
cedures peculiar to it.
But does this prove that the scientific theory of law should
be concerned with the analysis of the above-mentioned abstrac
tions ? There is a fairly widely held view that these most general
juridical concepts have a limited and purely technical relevance.
We are told that dogmatic jurisprudence uses these terms for
reasons of convenience alone. They have, supposedly, no further
significance for theory and epistemology. Yet the fact that
dogmatic jurisprudence is a practical, and in a certain sense
technical. discipline does not warrant the conclusion that the
concepts of this jurisprudence could not form part of a related
theoretical discipline. We may agree with Kamer {Renner)6
when he asserts that the science of law begins where juris
prudence ends. It does not, however, follpw from this that legal
science should simply throw overboard the basic abstractions
which give expression to the fundamental essence of the legal
form. After all, political economy, too, began its development
with practical questions, mainly in the sphere of the circula
tion of money. It also first set itself the task of establishing
'the means of enriching governments and the people '.7 None
theless, even in these technical deliberations one can see the
foundations of those concepts which have been absorbed, in a
deeper and more general form, into the body of the theoretical
discipline of political economy.
Can jurisprudence be developed into a general theory of law
without disintegrating into either psychology or sociology in the
process ?
Is it possible to analyse the fundamental definitions of the
legal form in the same way as political economy analyses the
basic, most general definitions of the commodity-form or the
6

Josef Karner, 'Die soziale Funktion der Rechtsinstitute, besonders des
Eigentums', Chapter 1, p. 72, in Marx-Studien, vol. 1, 1904 (Kamer is a
pseudonym for Karl Renner). ct. Karl Renner, The Institutions of
Private Law and their Social Functions, edited by O. Kahn-Freund,
translated by A. Schwarzschild, London, Routledge & Kegan Paul Ltd .,
1 949, Chapter 1, pp. 54-55.
7 Pashukanis is here paraphrasing Adam Smith, The Wealth of Nations,
edited by R. H. Campbell, and A S. Skinner, Oxford: Clarendon Press ,
1976, vol. I, Book 4, p. 428. [Ed.]
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value-form? Whether or not the general theory of law can be
regarded as an independent theoretical discipline is dependent
upon these questions being resolved.
Bourgeois legal philosophy, whose representatives, in the
main, are of a Neo-Kantian persuasion, resolves the problem
cited above by a simple opposition of two categories (Gesetz
miissigkeiten), the category of Is (das Seiende), and the cate
gory of Ought (das Seinsollende). In accordance with this, they
postulate two very different scientific viewpoints, the explica
tive and the normative.
The former approach is concerned with things as they actually
are, which it attempts to render more intelligible by linking,
either their inner similarities, or those c ongruities suggested
by their external characteristics. The latter approach considers
objects in the light of fixed laws, which are expressed through
them, and simultaneously applies these laws as requirements
to each individual object. In the former view, therefore, all
facts as such are taken to have equal validity; while in the
latter approach they are consistently subjected to an evalua
tion, either: by abstracting from whatever conflicts with the
laws which have been postulated, or by contrasting it, as be
haviour outside the norm, to normal behaviour which
substantiates the law. 8
In Simmel. the category of Ought determines a particular
way of thinking, which is separated by an unbridgeable abyss
from that logical order wherein we conceive of the Is running
its course with natural necessity. The concrete ' thou shalt' ('du
sollse) can be substantiated only by reference to a further
imperative. It is not possible . within the bounds of logic, to
infer the imperative from nece ssity. nor vice versa.9 In his most
important work. Economy and Law. Stammler plays innumer
able variations on this theme, namely the notion that the order
of things (Gesetzmiissigkeit) can be determined by two different
methods: the causal and the teleological,1° Thus, jurisprudence
8 Wilhelm Wundt, Ethik: Eine Untersuchung der Tatsache n
Gesetu des sittlichen Lebens (Stuttgart, 1 886), 3rd
revised ed. in 2

Stuttgart, 1 903, p. 1.
D. Cf. Georg Simmel, Einleitung in
die Moralwissenschaft (2 vols.,
lin, 1892), Stuttgart, 19 1 0.
0
1 Stammler, Wirtschaft und Recht, op.
cit.

und

vols. '

Ber
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would seem to have acquired a firm methodological basis as
one of the normative disciplines. Indeed, the attempts to give
this methodology some depth led Kelsen, for one, to the convic
tion that j urisprudence especially is an essentially normative
science, since it may be restricted more readily than any other
discipline of i ts kind to the confines of the formal. logical sense
of the category of Ought. It is true that the normative is
s aturated with psychological elements, both in Ethics and in
Aesthetics, so that it can be considered as qualified volition,
that is, as a given fact, as an Is: the standpoint of causality
continually obtrudes upon, and detracts from the purity of the
normative interpretation. As opposed to this, the imperatival
principle occurs in law - whose highest expression, according
to Kelsen, is the law of the state - in a categorically heterono
mousll form, which has definitively broken with the factual.
11 'Heteronomy': the previous discussion, in neo-Kantian terms, of a
supposed antithesis between the viewpoint of causal connection, and
that of the purely nonnative, would lead one to expect here not 'hetero
nomous', but 'non-heteronomous'. With reference to moral imperatives
Kant writes: 'He can consider himself {irst - so far as he belongs to the
sensible world - to be under the laws of nature (heteronomy); and
secondly - so far as he belongs to the intelligible world - to be under
laws which, being independent of nature, are not empirical but have
their ground in reason alone. ' (The Moral Law or Kant's Groundwork of
the Metaphysics of Morals, edited and translated by H. I. Paton, 3rd
ed., London: Hutchinson's University Library, 1 956, p. 1 20.)
However it should be noted that Kelsen on occasion distinguishes
law from morality with reference to the sanction involved; and uses the
terminology of 'heteronomy' to do so: 'The more appropriate . . . the
imperative form may b e for the norms of an autonomous morality, the
more inadequate it appears for the heteronomous rule of law.' (Quoted
by O. Weinberger in his introduction to Essays in Legal and Moral
Philosophy by Hans Kelsen, Holland, Dordrecht: D. Reidal , 1 973,
p. xx. See Weinberger's discussion in section 4 of his introduction.)
In another place Kelsen distinguishes two kinds of secondary norms.
In the example of contract the obligation arises out of the debtor's
autonomous will; whereas this is not the case with a taxation order. He
goes on: 'It is this antagonism between autonomy and heteronomy
which is the ground for the distinction between private and public law,
insofar as this opposition is interpreted to mean that private law regu
lates the relations between equal subjects, while public law regulates
those between an inferior and a superior subject. ' (Kelsen, General
Theory of Law and State. New York: Russell and Russell, 1 96 1 , p. 205.)
Renner says legal imperatives confront 'the individual will (autonomy)'
,
as an 'extraneous will (heteronomy)
vale Law, op. cit., p. 47.) Pashukanis probably has this last connection
in mind here. [Ed.]
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wi th that which is. All that remains is t o transfer the legislative
function itself to the meta-juridical sphere - as Kelsen does and all that jurisprudence has left is the pure sphere of the
normative : i ts task is confined exclusively to ordering the
various normative contents in a logically determined manner.
Unquestionably one must give Kelsen credi t for one great
service. As a result of his undaunted consistency, he reduced
Neo-Kantian methodology, with its two categories, to absurdity.
For it turns out that the 'pure' category of Ought, cleansed of
all impurities from the Is, or the factual. and of all psychological
and sociological 'dross', neither has, nor possibly can have, any
rational definition whatsoever. Purpose itself is immaterial - a
m atter of indifference - to the purely juridical. that is, to the
unconditionally heteronomous Ought. According to Kelsen, even
the formulation: 'thou shalt, in order that . . .' is no longer the
same as the juridical 'thou shalt'.12
On the plane of the juridical Ought, there is nothing but a
transition from one norm to another on the rungs of a hierarchi
cal l adder, at the top of which is the all-embracing, supreme
norm-setting authority - a delimiting concept (Grenzbegriff)
from which jurisprudence proceeds as from something given.
One of Kelsen's critics has illustrated this attitude to the tasks
of jurisprudence in the form of a caricatured conversation be
tween a jurist and a legislator, as follows:
,

'We neither know nor care what kind of laws you should make.
That appertains to the art of legislation, which is foreign to us.
Pass laws as you wish. Once you have done so, we shall
explain to you in Latin what kind of a law you have passed . 1s
Such a general theory of law explains nothing, and turns its
back from the outset on the facts of reality, that is of social
life, busying itself with norms without being in the least in
terested in their origin (a meta-juridical question! ) , or in their
relationship to any material matters. Surely this can lay claim
to the title of theory at best only in the sense that it is com12 See previous note. Kant sharply distinguished b etween hypothetical
imperatives ('thou shalt, in order that .
) and categorical imperatives
('thou shalt . . . '), and associated morality only with the latt er. [Ed.]
13 Julius Ofner, Daz, soziale R.echtsdellkell. Stuttgart and Gotha, 1923.
p . 54.
.
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mon practice to speak of a theory of chess. A theory of this
nature has nothing to do with science. This 'theory' makes not
the slightest attempt to analyse law, the legal form, as a histo
rical form, for it has absolutely no intention of fathoming
reality. For this reason it is, to put it bluntly, a waste of time.
The so-called sociological and psychological theories of law
are different. One is entitled to expect more of these theories,
since, by means of the method they use, they undertake to
interpret law as a real phenomenon in its origin and develop
m ent. But here a new disappointment awaits us. The sociologi
cal and psychological theories of law usually exclude the legal
form as such from their field of observation, in o ther words
they simply overlook the problem involved in it. They operate
from the outset with concepts of a non-juridical nature, and
even when they do occasionally take purely juridical definitions
into consideration, they do so merely in order to label them as
'fictions', 'ideological illusions', 'projections' and so on. This
naturalistic, or nihilistic attitude has a certain appeal at first
sight, particularly when contrasted with the idealist theories of
law which are saturated through and through with teleology
and 'moralism'. After the high-sounding phrases abou t the
'eternal idea of law' , or the 'absolute significance of the per
sonality'. the reader who is looking for a materialist explanation
of social phenomena will turn with particular satisfaction to
theories which treat law as the product of conflict of interest,
as the manifestation of state coercion, or even as a process
which takes place in the actual human psyche. Many Marxists
assumed that by simply adding in the element of class struggle
to the above -mentioned theories. they would attain a genuinely
materialist, Marxist theory of law. Yet all that follows from this
is a history of economic systems wtih a fairly faint juridical
tinge, or a history of institutions. but by no means a history of
law.14
14 Petr Ivanovich Stuchka,

The Revolutionar y Part Play.ed by Law and
the State: A General Doctrine of Law, Revolyulsionnaya rol' prava i

gosudars tva, 3rd ed., Moscow, 1924; (an English translation of this work
is included in: Soviet Legal Philosophy. 1951, pp. 17-69; [Trans!.]). Even
this book, while it deals with a whole series of questions relating to
the general theory of law, does not forge them into a systematic whole.
In Stuchka's portrayal, the historical development of legal regulation
from the point of view of its class content takes priority over the logical
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While those bourgeois jurists (such as Gumplowicz) who
were trying to champion materialist views in some degree. felt
bound to examine closely, as it were ex officio. the arsenal of
fundamental juridical concepts. even if only to declare them to
be artificial. formal constructs. Marxists. on the other hand
..,,,ho h ave no responsibility towards jurisprudence. usually pass
over the formal definitions of general legal theory in silence.
and devote their undivided attention to the concrete content of
the legal norms and the historical development of legal institu
tions. Indeed. it needs saying at this point that when Marxist
authors speak of juridical concepts. they are usually thinking of
the legal regulation specific to any one epoch. in other words.
they are thinking of that which people at a given stage of de
velopment look upon as law. This is evident. for example, in
the following formulation:
•

On the basis of a particular state of the productive forces there
come into existence certain relations of production. which
receive their ideal expression in the legal notions of men and
in more or less 'abstract rules', in unwritten customs and
written laws.15
Here the concept of law is examined exclusively from the
point of view of its content; the question of the legal form as
such is not raised at all. Nevertheless. there is no doubt but
that Marxist theory should not only analyse the material con
tent of legal regulation in different historical epochs. but should
also provide a materialist interpretation of legal regulation as
a specific historical form.
and dialectical development of the form itself. (The reader's attention
must, however, be drawn to the fact that, if one compares the third
edition of this work with the first, one cannot but notice that the author
has given ques.ons related to the legal form far greater attention in
the later edition). This followed, moreover, from Stuchka's point of
departure, from his conception of law as primarily a system of the
relations of production and exchange. If law is seen from the outset
as the form of any and all social relations , one can predict with certainty
that its specific cha racteristics will be disregarded. Contrary to this,
under fairly close scrutiny law as the form of the relations of produc
tion and exchange readil y reveals its specific traits.
H G. Plekhanov (N. BeItov), The Deve lopment of the Monist View of
History, Moscow : Progress Publish ers. 1956, Chapter 5, p. 1 5 8 . (BeItov
is a pseudonym for Plekhanov.)
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If. however. we forgo an analysis of the fundamental juridical
concepts. all we get is a theory which explains the emergence
of legal regulation from the material needs of society. and
thus provides an explanation of the fact that legal norms con
form to the material interests of particular social classes. Yet
legal regulation itself h as still not been analysed as a form.
despite the wealth of historical content with which we imbue
it. Instead of being able to avail ourselves of an abundance o f
internal structures and interconnections o f t h e juridical, we are
forced to make do with its bare outlines. only approximately
indicated. These outlines are so blurred that the borderline
between the sphere of the juridical and adjacent spheres is com
pletely obliterated.16
It must be acknowledged that it is legitimate. up to a point.
to proceed in this manner. Economic history can be described
without any mention whatsoever of. for instance. the theory of
rent. or wage theory.
But what would we think of an economic historian who
allowed the fundamental categories o f political economy - such
a s value. capital, rent. profit - to be submerged in the vague.
undifferentiated concept of economics ? N o t t o speak o f the re
ception with which any attempt to pass off such economic his
tory as a theory of political economy would be greeted. N one
theless. this is exactly how matters stand at present with
Marxist legal theory. To be sure. there is some comfort in the
fact that the jurists are still searching in vain for a definition
of their concept of law. Even if most lectures on general legal
theory usually begin with some formula or other. actually this
formula provides at best only an unclear. unarticulated
approximation of the juridical. It can be postulated as axioma
tic that we learn very little indeed about what law really is from
the defini tions it is given and. conversely. that the less an
academic clings to his own definition of i t. the more likely he
is to succeed in making us familiar with law as a form.
16 M ikhail Nikolayevich Pokrovsky's book,

Contributions to the History

of Russian Culture (Ocherki po istorii ruskoy kultury), 2nd ed . , Moscow,

1 9 1 8, vol. I, p. 1 6), provides us with an example of the way in which a
wealth of historical detail is reconciled with the most cursory sketch of
the legal form. In it, the definition of law is reduced to the characteristic
of its inflexibility and inertia, in contrast to the mobility of economic
phenomena.
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The cause of this state of affairs is quite obvious : a concept
as complex as that of law cannot be fully comprehended within
a definition formulated according to the rules of scholastic
logic per genus et per differentiam specificam. Regrettably.
those few Marxists who are concerned with the theory of law
have fallen prey to the temptations of scholastic wisdom. Thus
Renner. for example. bases his definition of law on the concept
of an impe rative addressed to the individual by society.17 He
assumes that this somewhat unimaginative construct is adequate
to the task of exploring the past. present and future of legal
institu tions . 18
The fundamental shortcoming of such formulae is their in
ability to comprehend the concept of law in its actual work
ings. which expose the whole wealth of its internal connections
and correlations. Instead of presenting us with the concept of
law in its most distinct and consummate form. thereby de
monstrating its relevance to a particular historical epoch. they
serve up an empty platitude about 'external authoritarian regu
lation'. which applies equally to all epochs and all stages of
social development. There is an exact analogy in political
17 Ka rner (Renner), The Institutions of Private Law, e d. cit., Chapter 1 ,
section i, pp. 45-48.
1 8 Cf. also in N. I. Ziber, Collected W orks (Sobranie sochineniya), vol.
II, p. 1 34 : 'Law is nothing other than the aggregate of the coercive
norms which provide a typical example of the course taken by economic
phenomena, a form whose task it is to guard against and suppress
aberrations from the ordinary run of things.' We find analogous defini
tions of law as a coercive norm decreed by the state authority in Nikolay
Bukharin's Historical Materialism: A System of Sociology, Ann Arbor,
Michigan : University of Michigan Press, 1 969, p. 1 57. Bukharin differs
from Ziber, and especially from Renner, in placing particular emphasis
on the class nature of state power, and hence of law. Podvolotsky, one
of Bukharin's pupils, gives a detailed definition : 'Law is a system of
coercive social norms reflecting the economic and other social relations
of any given society, which are introduced and maintained by the state
authority of the ruling class in order to sanction, regulate and consoli
date these relations, thereby consolidating the rule of that class'. (Pod
volotsky, Th e Marxist Theory of Law, Marksistskaya teoriya prava, 2nd
ed., Moscow, 1926). All these definitions emphasise the relationship be
tween the concrete content o f legal regulation and economic matters.
Yet at the same time they attempt to give a rigorous definition of law as
a form by distinguishing external, state-organised coercion; basically,
that is, they do not transcend the crudely empirical method of that very
practical or dogmatic jurisprudence whose overthrow should be the
task of Marxism.
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economy, in the attempts to find a definition of t h e concept
of economics which would encompass all historical epochs. If
the whole of economic theory consisted of such sterile scholas
tic generalisations, it would scarcely merit being called a
science.
As we well know, Marx begins his investigation, not with
observations about the economy in general. but with an
analysis of the commodity and of value. For the economy only
begins to be differentiated as a distinct sphere of relations with
the emergence of exchange. So long as there are no relations
de termined by value, it is difficult to distinguish economic acti
vity from the remaining totality of life's activities together with
which it forms a synthetic whole. Pure natural economy can
not form the subject of political economy as an autonomous
science.19 The relations of capitalist commodity production
alone form the subject-matter of political economy as an
independent theoretical discipline employing its own specific
concepts.
Political economy begins with commodities, begins from the
moment when products are exchanged for one another whether by individuals or by primitive c ommunities. 2 0
The same applies without reservation to the general theory
of law. Those basic juridical abstractions representing the closest
approximations to the legal form as such, which are generated
in the course of the development of juridical thought, reflect
quite specific, very complex social relations. Any attempt to dis
cover a definition of law corresponding, not only to these com
plex relations, but also to 'human nature', or to the 'human
commonwealth', must inevitably result in empty scholastic
verbal formulae.
19 It must furthermore be added that, among Marxists, complete unani
mity does not prevail as to what constitutes the subject-matter of theore
tical economics. This is amply demonstrated in the discussion of Ivan
Ivanovich Stepanov-Skvortsov's article in Vestnik Kommunisticheskoy
A kademii, 1 925, no. 1 2. Stepanov's view that the categories of com
modity-production and capitalist commodity-production (which I have
mentioned) in no way form the specific subject of theoretical economics
was nonetheless rejected out of hand by the overwhelming majority of
our [Soviet] political economists who participated in the discussion.
2 0 Friedrich Engels, 'Review of the Critique of Political Economy', in
Karl Marx and Friedrich Engels, Selected Works, vol. I, 1 969,
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When one is then forced to tum from this lifeless formula to
the analysis of the legal form as it actually occurs. one en
counters a series of obstacles. These obstacles can be overcome
only by way of notorious stratagems. Hence we are told - but
usually only after having first been given a general definition of
law - that there are actually two kinds of law : subjective and
objective law. jus agendi and norma agendi. The problem with
this is that the definition itself in no way admits of such a
dichotomy. so that one is forced either to negate one of these
two kinds of law. presenting it as fictitious. illusory and so
forth. or to assume a purely superficial connection between the
general concept of law and its two forms. Nonetheless. this
dual nature of law. its split into norm and legal power. 2 1 is of
similarly vital significance as is. for example. the split of the
commodity into use value and exchange value.
Law as a form is comprehensible only within its most precise
definitions. It exits only in antitheses : objective law - subjec
tive law ; public law - private law. and so on. Yet all these
fundamental distinctions will tum out to be mechanistically
appended to the basic formula if we expect this to span all
epochs and stages of social development. even including those
which knew absolutely no thing about the antitheses cited above.
It is only with the advent of bourgeois-capitalist society that
all the necessary conditions are created for the juridical factor
to attain complete distinctness in social relations.
Leaving aside altogether the culture of primitive peoples. in
which it is difficult to distinguish law from the total mass of
norma tive social phenomena. one finds that even in medieval
Europe only embryonic legal forms existed. All the antitheses
mentioned above fuse into an undifferentiated whole. There is
no clear dividing line between law as objective nOrm and law
as legal power.22 They make no distinction between the general
2 1 'Norm und Rechtsbefugnis' : See following note. [Ed.]
22 'Recht als objektive Norm und Recht als Berechtigung' : (By 'right'

(Berechtigung) is understood not the mere reflex right, but the legal
power to assert (by taking a legal action) the fu1filment of a legal obliga
tion, that is, the legal power to participate in the creation of a judicial
decision constituting an individual norm by which the execution of a
sanction as a reaction against the non-fulfilment of an obligation is
ordered.) (Kelsen, Pure Th eory of Law, translated by M. Knight,
Berkeley and Los Angeles : U niversity of California Press, 1 967, p. 1 68.)
[Ed. ]
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norm and its concrete application; as a result the spheres of
activity of j udge and legislator are indistinguishable. Both in the
Mark community23 and in the organisation of the feudal system.
the antithesis between public and private law is obliterated. The
opposition of man as a private person to man as member of a
political grouping - so typical of the bourgeois epoch - is com
pletely absent. A long process of development was necessary for
all these facets of the legal form to become crystallised with
complete precision. The cities were the most important stage
upon which this process was acted out.
Therefore the dialectical development of the fundamental
j uridical concepts not only provides us with the legal form as
a fully developed and articulated structure. but also reflects the
actual process of historical development. a process which is
synonymous with the process of development of bourgeois
society itself. The objection that. as a discipline. the general
theory of law deals only with formal. qualified definitions and
artificial constructs. cannot be raised against our interpreta
tion of it.
There is no doubt that political economy studies something
which actually exists. even though Marx himself was the first to
point out that. in the discovery of entities like value. capital.
profit. rent and so forth. 'neither microscopes nor chemical
reagents are of assistance'. 24 The theory of law makes use o f
abstractions which are n o less 'artificial' : the research methods
of natural science cannot discover a 'legal relation'. or a 'legal
subject' either. yet behind these abstractions too lie perfectly
real social forces.
To a person living in a natural economy. the economics of
value relations would appear as an artificial distortion of
simple. natural things. in just the same way as the legal tum
of mind appears to run counter to the 'common sense' of the
ordinary person.
It is worth noting that the 'ordinary person' is mentally far
2 B 'Markgenossenschaft' :
a social organisation, resting on communal
ownership of land by small groups of freemen of which traces are sup
posed to remain in the land tenures of England and Germany. Engels
wrote an article on 'the Mark' as an appendix to an edition of Socialism,
Utopian and Scientific: 'Die Mark' in Entwicklung des Soziaiism us von
der Utopie zur Wissenschaft, Zurich : Hottingen, 1 882. [Ed.]
U Karl Marx, Capital, vol. I, Preface to 1 st ed., 1 976 ed., p. 90. [Ed]
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less accustomed to the legal than to the economic viewpoint.

For even in a situation where the economic relation simul
taneously materialises as a legal relation. in the overwhelming
majority uf cases it is the economic aspect of it which really
interests the participants. whilst the juridical aspect remains in
the background. becoming fully exposed to view only in excep
tional cases (trial. litigation) . Further. the people who personify
the 'j uridical aspect' in its sphere of activity are generally mem
bers of a particular caste (lawyers. j udges) . That is why ordinary
people are more used to thinking in economic categories. and
find this more natural than thinking in juridical categories.
To think that the juridical concepts which express the sense
of the legal form have been quite arbitrarily dreamt uRJs to
fall into the error which Marx pointed to in the work of the
Enlightenment scholars of the eighteenth century. According to
Marx. these scholars were still unable to account for the origin
and development of the enigmatic forms assumed by human
relations. so they tried to render these forms less incompre
hensible by declaring them to be in fact human inventions
rather than something which appeared out of the blue. 2�
However. it cannot be denied that a large number of juridi
cal constructs (most of the constructs of public law. for exam
ple) are really extraordinarily arbitrary and questionable. We
shall try. in what follows. to elucidate the reasons for this.
For the time being. we shall confine ourselves to the observa
tion that the value form becomes universal under the condi
tions of developed commodity production and assumes. be
sides its primary forms. various derived and artificial forms of
expression. Thus it appears as the price of things which are
not the products of labour (such as land) . or even of things
which have absolutely nothing to do with the production pro
cess (for instance. military secrets purchased by a spy) . Never
theless. this does not alter the fact that value as an economic
category can be comprehended only from the standpoint of
the socially necessary expenditure of labour required in the
production of a given commodity. In the same way. the univer
sality of the legal form does not necessarily call a halt to our
search for those ' relations on which it is actually based. Later.
we hope to be able to establish that this basis is not synony2G Ibid pp. 1 85-1 86.
.•
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mous with those relations known as public-law relations.
A further objection to our conception of the tasks o f general
legal theory is that the underlying abstractions are regarded as
exclusive to bourgeois law. Proletarian law - we are told should find alternative general concepts. and the search for
such alternatives should be the task of the Marxist theory of
law.
At first sight. this objection appears to be a very serious one.
Yet it rests on a misunderstanding. In raising a demand for
new general concepts specific to proletarian law. this line
appears to be revolutionary par excellence. In reality. however.
this tendency proclaims the immortality of the legal form. in
that it strives to wrench this form from the particular historical
conditions which had helped bring it to full fruition. and to pre
sent it as capable of permanent renewal. The withering away
of certain categories of bourgeois law (the categories as s uch.
not this or that precept) in no way implies their replacement by
new categories of proletarian law. just as the withering away
of the categories of value. capital. profit and so forth in the
transition to fully-developed socialism will not mean the emer
gence of new proletarian categories of value. capital and so on.
The withering away of the categories of bourgeois law will.
under these conditions. mean the withering away of law alto
gether. that is to say the disappearance of the juridical factor
from social relations.
The transition period - as Marx showed in his 'Critique of
the Gotha Programme' - is characterised by the fact that social
relations will. for a time. necessarily continue to be constrained
by the 'narrow horizon of bourgeois right'. 26 It is interesting
to analyse what constitutes. in Marx's view. this narrow horizon
of bourgeois right (Recht) . ,Marx presupposes a social order in
which the means of production are socially owned and in which
the producers do not exchange their products. Consequently.
he assumes a higher stage of developmen t than the 'new econo
mic policy' which we are presently experiencing. 2 7 He sees the
26 Marx, 'Marginal Notes to the Programme of the German Workers'
Party', in Marx and Engel s , Selected W orks, vol. m. 1 970, p. 1 9.
2 7 'New Economic Policy' :
The N ,E.P. was introduced in 1 92 1 and
established a mixed economy with a free market. It was at an end by
1 928 with the establishment of the first Five Year Plan. [Ed.]
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market as having been already replaced by an organised frame
work. such that in no way
d oes the labour employed on the products appear here as the
value of these products, as a material quality possessed by
them, since now, in contrast to capitalist society, individual
labour no longer exists in an indirect fashion but directly as
a component part of the total labour.28
Nevertheless. Marx says. even when the market and market
exch ange have been completely abolished. the new communist
society will of necessity be
in every respect, economically, morally and intellectually, still
stamped with the birth marks of the old society from whose
womb it emerges.29
This becomes evid ent in the principle of distribution as well,
according to which
the individual producer receives back from society . - after the
deductions have been made - exactly what he gives to it.so
Marx stresses that in spite of the radical transformation of
form and content
the same principle prevails as that which regulates the ex
change of commodities, as far as this is exchange of equal
values . . . a given amount of labour in one form is exchanged
for an equal amount of labour in another form. S1
To the extent that the relation of the individual producer
to society still retains the form of the exchange of equivalents.
it also retains the form of law (Recht) . for 'right' (Recht) by its
very nature can consist only in the application of an equal
standard.'32 However. as this makes no allowance for the natural
inequality of individual talent. it is 'a right of inequality. in its
content. like every right'.33 Marx does not mention that there
must be a state authority which guarantees the enforcemen t of
these norms of 'unequal' right by its coercion, thus retaining
28
29

80
31

S2

Marx, 'Marginal Notes', op. cit. , p. 17.

Ibid.
Ibid.
Ibid., p. 1 8 .
Ibid.

33 Ibid.
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its 'bourgeois limit', but that goes without saying. Lenin
concludes :
Of course, bourgeois right in regard to the distribution of

consumer goods inevitably presupposes the existence of the
bourgeois state, for right is nothing without an apparatus
capable of enforcing the observance of the standards of right.
It follows that under communism there remains for a time
not only bourgeois right, but even the bourgeois state, with
out the bourgeoisie I 34
Once the form of equivalent exchange is given, then the form
of law - the form of public, or state authority - is also given,
and consequently this form persists even after the class struc
ture has ceased to exist. The withering away of law, and wi th it,
of the s tate, ensues, in Marx's view, only after 'labour has be
come not only a means of life but life's prime want',83 when the
productive forces grow together with the all-round development
of the individual. when everyone works spontaneously accord
ing to their abilities, or - as Lenin puts it - when one will no
longer be forced to 'calculate with the heartlessness of a Shy
lock whether one has not worked h alf an hour more than
somebody else',s6 in a word, when the form of the equivalent
relation has been finally dispensed with.
Thus Marx conceives of the transition to developed com
mu nism not as a transition to new forms of law, but as a
withering away of the legal form as such, as a liberation from
that heritage of the bourgeois epoch which is fated to outlive
the bourgeoisie itself.
At the same time, Marx reveals that the fundamental condi
tion of existence of the legal form is rooted in the very econo
mic organisation of society. In o ther words, the existence of
the legal form is contingent upon the integration of the dif
ferent products of labour according to the principle of equiva
lent exchange. In so doing, he exposes the deep interconnection
between the legal form and the commodity form. Any society
which is constrained, by the level of development of its produc
tive forces, to retain an equivalent relation between expendi34 Vladimir n'ich Lenin, 'The State and Revolution', Chapter 5, in
V. I. Lenin, Selected Works, Moscow : Progress Publishers, 1968, p. 335.
35 Marx, 'Marginal Notes', op. cit. , p. 1 9.
3 6 Lenin, 'The State and Revolution', op. cit., p. 333.
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ture and compensation of labour. in a form which even remotely
suggests the exchange of commodity values. wili be compeUed
to retain the legal form as well. Only by s tarting from this
fundamental aspect can one understand why a whole series of
other social relations assume legal form. To d raw the inference
from this. however. that there m ust always be laws and courts.
since not even with the greatest possible economic provision
would there be an end to all offences against the person. would
simply mean taking secondary. minor aspects for the main.
fundamental ones . Even progressive bourgeois criminology has
become convinced that the prevention of crime may properly be
viewed as a medical-educational problem. To solve this problem.
j urists. with their 'evidence'. their codes. their concepts of
'guil t'. and of 'full or diminished responsibility'. o r their fine
distinc tions between complicity, aiding and abetting, instigation
and so on, are en tirely superfluous. And the only reason this
theoretical conviction has not yet led to the abolition of penal
codes and criminal courts is, of course. that the overthrow of
the legal form is dependent, not only on transcending the
framework of bourgeois society. but also on a radical emanci
pa tion from all i ts remnants.
The critique of bourgeois jurisprudence from the standpoint
of scientific socialism must follow the example of Marx's
cri tique of bourgeois political economy. For that purpose, this
critique must, above all, venture into enemy territory. It should
not throw aside the generalisations and abstractions elaborated
by bourgeois jurists, whose starting point was the needs of their
class and of their times. Rather, by analysing these abstract
categories, it should demonstrate their true significance and
lay bare the historically limited nature of the legal form.
Every ideology dies together with the social relations which
produced it. This final disappearance is, however, preceded by a
moment when the ideology, suffering the blows of the critique
directed at it, loses its ability to veil and conceal the social rela
tions from which it emanated. The exposure of the roots of an
id eology is a sure sign of its imminent end . For, as Lassalle said:
'The dawning of a new age always consists only in the know
ledge attained about the true n ature of the preceding reality.'S1
8 7 Ferdinand Johann Gottlieb Lassalle. Das Sysfem der erworbenen
R echtI': Eine Versohnung des positiven Rechts und der Rech tsphilosophfe,

Leipzig, 1 86 1 .

1.

The Methods of Constructing the
Concrete in the Abstract Sciences

In the study of its subject. every science which makes general
isations is dealing with one and the same concrete and total
reality. One and the same observation. such as the observation
of a heavenly body moving through the meridian. can give rise
to psychological as well as to astronomical inferences. One and
the same fact. such as the leasing of land. can form the sub
ject of juridical as well as economic investigations. Thus the
various sciences differ mainly in their approach to reality and
in their methods. Each science has its own particular design. in
terms of which it attempts to reproduce reality. In so doing.
each science constructs concrete reality in all its wealth of
forms. internal relations and dependencies as the result of a
combination of the most simple abstractions. Psychology tries
to break down consciousness into its most simple elements.
Chemistry applies the same approach to matter. Wherever we
are unable in practice to break reality down into its most simple
elements. abstraction comes to our aid. It has a particularly
large role to play in the social sciences. The maturity of a
social science is determined by the degree of perfection attained
in the relevant abstraction. Marx illustrates this in an impressive
manner with reference to political economy.
He maintains that it would seem quite natural to begin one's
analysis with the concrete totality. with the population living
and producing in a particular geographical environment: but
that population is an empty abstraction if one leaves out
the classes of which it is composed. These classes in turn mean
nothing without the conditions of their existence such as wages.
profit. rent. and so forth. The analysis of the latter presupposes
the elementary categories of 'price'. 'value'. and 'commodity'.
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Taking these simplest determinants as his starting point. the
economist reproduces the same concrete totality. not any longer.
however. as a chaotic. blurred whole. but 'as a rich totality of
many determinations and relations' .l Marx adds. moreover.
that the historical development of economic science has fol
lowed precisely the opposite course : the economists of the
seventeenth century started from the concrete - nation. state.
population - in order to deduce rent. profit. wages. price and
value. Yet the fact that it was historically unavoidable to pro
ceed in this manner does not make it methodologically correct.
These observations are directly pertinent to the general theory
of law. The concrete totality - society. the population. the state
- must in this case. too. be the conclusion and end result of
our deliberations. but not their starting point. By moving from
the most simple to the more complex. from the process in its
purest form to its more concrete manifestations. one is following
a course which is methodologically more precise and clearer. and
thus more correct. than if one were to feel one's way forward
with nothing more in mind than a hazy and unarticulated
picture of the concrete whole.
The second methodological observation which it is necessary
to make at this point concerns something which is specific to
the social sciences. or rather to the concepts used by them. Take.
for example. some concept from the natural sciences. such as
energy. We can of course establish the exact point in time
when it first occurred. Nevertheless. such a date means some
thing only to the history of science and culture. In scientific
research itself. the application of this concept is not at all pre
dicated on any time limits. The law of the transformation of
energy was in effect before man appeared on earth. and it will
continue to take effect after all life on earth is extinct. It exists
outside of time; it is an eternal law. One can indeed ask when
the law of the transformation of energy was discovered, but it
would be futile to raise the question of when the relations
which it expresses date from.
1

Karl M arx, Grundrisse: Introduction to the Critique of Political

Economy, 1 973 ed., p. 1 00 [Where Pashukanis cites 'wages, profit, rent',
Marx in fact puts 'wage labour, capital', and where Pashukanis has 'price,

value and commodity', Marx puts 'exchange, division of labour, prices';
that is to say Pashukanis tends in this paragraph to change the categories
from production relations to revenues. Ed.]

METHODS OF CONSTRUCTING THE CONCRETE

67

Turning now to tlle social sciences. to political economy for
instance. and considering one of its fundamental concepts. such
as value. it is immediately obvious that this concept not only
has an intellectual history. but that. associated with the history
of this concept. as part of the history of economic theory. is a
real history of value as well. a development in social relations
which has gradually turned the concept into historical reality. 2
We know exactly which material conditions are necessary for
this 'hypothetical'. 'imaginary' quality of things to gain a 'real'
- and indeed decisive - significance as compared with their
natural p roperties. transforming the product of labour from a
natural into a social phenomenon. Thus we are familiar with
the real historical substratum of those cognitive abstractions
we use. and we can. at the same time. satisfy ourselves that the
limits within which the application of these abstractions is
meaningful are synonymous with. and are determined by. the
framework of actual historical development. Another example
cited by Marx illustrates this particularly graphically. Labour
as the simplest relation of man to nature is present at all stages
of development without exception; yet as an economic abstrac
tion it is relatively recent (compare the sequence of schools of
thought: the Mercantilists. the Physiocrats. the Classical
economists) . This development of the concept was p aralleled
by the actual development of economic relations. a develop
ment which pushed aside the diversity of human labour. replac
ing it with 'labour in general' . Thus the development of the
concepts corresponds to the actual dialectic of the historical
process.s
Let us consider another example. this time not from the
field of political economy. Take the state. Here we can observe
how. on the one hand. the concept of the s tate gradually
acquires precision and definitiveness and develops the full
potential of its determinants. and yet. on the other hand. how
2 It is a mistake, however, to imagine that the value fonn and the
theory of value evolved synchronously. On the contrary : these two pro
cess es did not coincide in time at all. More or less developed forms of
exchange and the corresponding value forms are to be found in the most
distant antiquity, whilst political economy is. as everyone knows. one of
the youngest sciences. (Note to the 3rd Russian cd.)
8 Marx, Grundrisse, cd. cit., pp. 1 04- 1 05.
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the state in reality grows out of the gens-community4 and
feudal society. 'abstracts itself' and transforms itself into a 'self
sufficient' force. 'blocking up all the pores of society' . �
Hence law in its general definitions. law as a form. does not
exist in the heads and the theories o f learned jurists. It has a
parallel. real history which unfolds not as a set of ideas. but
as a specific set of relations which men enter into not by con
scious choice. but because the relations of production compel
them to do so. Man becomes a legal subject by virtue of the
s ame necessity which transforms the product of nature into a
commodity complete with the enigmatic property of value.
To the kind of thinking which does not transcend the frame
work of the bourgeois conditions of existence, this necessity
must appear as none o ther than natural necessity. That is why
all bourgeois theories of law are based. consciously or uncon
sciously. on the doctrine of natural l aw. The school of natural
law was not only the most marked expression of bourgeois
ideology at the time when the bourgeoisie acted as a revolu
tionary class. formulating its demands openly and consistently ;
it also provided the model for the deepest and clearest under
s tanding of the legal form. It is not by chance that the period
when the doctrine of natural law flourished coincides approxi
mately with the appearance of the great classical bourgeois
political economists. B oth schools set themselves the task of
formulating. in the most general. and consequently the most
abstract manner. the fundamental conditions of existence of
bourgeois society, which they regarded as the natural condi
tions of existence for absolutely any society.
Even someone so overzealous in the cause of legal positivism
and so opposed to natural law as Bergbohm feels bound to
acknowledge the achievements of the natural l aw school in lay
ing the foundations of the modern bourgeois legal system .
It (natural law. E.P.) threatened serfdom and bond age and
pressed for an end to people's enslavement to the land and the
soil; it unleashed the productive forces which had been fettered
4

Cf. Friedrich Engels, 'Origins of the Family, Private Property and
the State', in Karl Marx and Friedrich Engels, Selected Works, vol . III,
1 970, p. 326. [Ed)
� This is
Marx, 'The Eighteenth B rumaire of Louis Bonaparte', in
Marx and Engels, Selected W orks, vol. I, 1 969, p. 477. [Ed.)
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by the coercion of an ossified system of guilds and by absurd
trade restrictions . . . it achieved freedom of religious per
suasion as well as the freedom of scientific teaching . . . it
gained the protection of private law for every religion and
every nationality . . . it helped to abolish torture and to guide
the criminal case into the ordered course of a procedure
according to law.!;
While not entertaining the intention of concerning ourselves
in full detail with the sequence of the various schools in the
theory of law. nevertheless. we cannot avoid drawing attention
to a certain parallel in the development of j uridical and econo
mic thought. Thus the historical tendency can be considered in
both cases as a manifestation of the feudal-aristocratic and. in
part. of the petty bourgeois guild reaction. Further : when. in
the second half of the nineteenth century. the revolutionary zeal
of the bourgeoisie finally faded ou t. the purity and precision
of the classical doctrines simultaneously lost all attraction for
it. B ourgeois society yearns for stabilisation and a strong arm.
That explains why it is no longer the analysis of the legal form.
but the problem of justifying the binding force of legal regula
tions which becomes the focal point of interest for juridical
theory. The result is a strange mixture of historicism and juri
dical positivism which is reduced to negating every law except
the official law.
The so-called 'renascence of natural law' does not signify
that bourgeois legal philosophy is reverting to the revolution
ary views of the eighteenth century. In Voltaire's and Beccaria's
time every enlightened judge counted it as an achievement if.
in the guise of applying the law. he succeeded in substantiating
the ideas of the philosophers. ideas which were no less than a
revolu tionary negation of the feudal social order. In th� pre
sen t day, the prophet of renascent 'natural law'. Rudolf
Stammler, advances the thesis that 'true law' (richtiges Recht)
requires first and foremost subjection to positively promulgat
ed law, even if it be ' u njust' (ungerecht) .
A parallel can be drawn between the psychological school
of jurisprudence and the psychological school of political
economy. B oth are at pains to transfer the object of analysis
6
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into the realm of subjective areas of consciousness (,evaluation',
'imperative-attribu tive emotion') , and fail to see that the order
ing of the corresponding abstract categories expresses the logical
s tructllre of soci a l relations which are concealed behind indi
viduals and which transcend the bounds of individual
consciousness.
Finally, there is no doub t but that the extreme formalism
of the normative school (Kelsen) expresses the general deca
dence of the most recent bourgeois thinking, which spends
itself in sterile methodological and formal-logical humbug
and parades its own complete dissociation from actual reality.
In economic theory, the representatives of the mathematical
school would fill t:he corresponding position.
The legal relation is, to use Marx's expression, an abstract,
one- sided relation, which is one- sided not as a result of the
intellectual labour of a reflective subject. but as the product
of social development.
In the succession of economic categories, as in any other
historical. social science, it must not b e forgotten that their
subject - here. modern bourgeois society - is always what is
given. in the head as well as in reality. and that these categories
therefore express the forms of being. the characteristics of
existence,

and

often only individual sides of this

specific

society, this subject. 7

What Marx says here about economic categories is directly
applicable to juridical categories as well. In their apparent
universality, they in fact express a particular aspect of a specific
historical subject. bourgeois commodity-producing society.
In conclusion, we find in the same 'In troduction' by Marx
from which we have a l re ad y quoted so freely yet another pro
found methodological observation. It concerns the possibility
of cl arifying the signifi c an c e of earlier struc tures through the
analysis of later and consequently more highly developed ones.
If we understand ground - rent, he says. we can also understand
tribute. tithes and feudal dues. The more highly developed
form renders the prior stages, in which it appears only as an
embryo, comprehensible to us. The later evolu tion simulta
neously reveals the i n timations implicit in the distan t past.
7

Marx, Grundrisse. ed. cit., p. 1 06 .
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Bourgeois society is the most developed and the most com
plex historic organisation of production. The categories which
expre ss its relations. the comprehension of its structure, there
by also allows insights into the structure and the relations of
production of all the vanished social formations out of whose
ruins and elements it built itself up, whose partly still un
conquered remnants are carried along within it, whose mere
nuances have developed explicit significance within it, e tc . B

Applying these methodological considerations to the theory
of law. we must s tart with an analysis of the legal form in its

most abstract and pure shape and then work towards the histo
rically concrete by making things more complex. In the pro
cess. we must not lose sight of the fact that the dialectical
development of the concepts parallels the dialectic of the
historical process itself. Historical development is accom
panied not only by a transformation of the c ontent of legal
norms and legal institutions. but also by development in the
legal form as such. Having emerged at a particular stage of cul
ture. this legal form persists for a long time in an embryonic
state. with minimal internal differentiation. and with no clear
demarcation from neighbouring spheres (mores. religion) . Only
after a period of gradual development does it reach its full
flowering. its maximum ' differentiation and definition. This
highest stage of development corresponds to quite specific
economic and social relations. It is charac terised simultaneously
by the em ergence of a set of general concepts which comprise a
theoretical reflection of the legal system as a perfected whole.
Corresponding to these two cycles of cultural development.
there are two epochs when the general concepts of law reached
their highest point of developmen t: Rome. with its sy!tem o f
private law. and the seventeenth and eighteenth centuries in
Europe, during which time philosophical thought discovered the
universal significance of the legal form as a possibility which
bourgeois society was destined to embody.
It follows that we can reach clear and exhaustive definitions
only by basing our analysis on the fully developed legal form.
which recognises itself in embryo in preceding legal forms.
Only then shall we comprehend law not as an appendage of
8

Ibid, p. l OS.
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human society in the abstract. but as an historical category
corresponding to a particular social environment based on the
conflict of private interests.

2.

Ideology and Law

The question of the ideological nature of law played an impor
tant part in a polemic between Stuchka and Reisner.l Professor
Reisner tried to establish that Marx and Engels themselves con
sidered law as one of the 'ideological forms', and that many
other Marxist theoreticians held the same view, supporting his
argument with an impressive number of quotes. One cannot
quibble with these references and quotations, j ust as one can
not question the fact that people experience law at a psycholo
gical level, especially when it figures as general norms or regula
tions of principle. However, it is not a matter of affirming or
denying the existence of the ideology (or psychology) of law,
but rather of demonstrating that the categories of law have
absolutely no significance other than an ideological one. Only
if this were established could we accept as incontrovertible
Professor Reisner's conclusion, namely that 'a Marxist can
study law only as a sub-category of the speci�s Ideology' . The
little word 'only' is the crux of the matter. We shall illustrate
this with an example from political economy. The categories
commodity, value and exchange value are indubitably ideologi
cal constructs, distorted, mystified mental images (as Marx puts
it) , by means of which the society based on the �xchange of
commodities conceives of the labo u r relation between indivi
dual producers. The ideological nature of these forms is proven
by the fact that, no sooner do we come to other forms of pro 
duction than the categories of the commodity, value and so
on cease to have any validity whatever. Conseq uently we are
j ustified in speaking of a commodity -orientated ideology, or, as
Marx called it, 'commodity fetishism ', and in classing this
1

Cf. Vestnik So tsialisticheskoy A kademii,
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phenomenon as a psychological one. 2 Nevertheless. this in no
way implies that the categories of political economy have an
exclusively psychological significance. or that they relate solely
to experiences. representations, and other subjective processes.
We are well aware that the category 'commodity ' for instance.
its bla tantly ideological character notwithstanding, reflects an
objec tive social relation. We also know that the various stages
of development of this relation, its greater or lesser degree of
universality, are material facts which must be taken into
account as such and not merely as ideological-psychological
processes. It follows then that the general concepts of political
economy are not merely ideological factors; rather they are
abstractions of a kind which enables objective economic reality
to be scientifically. that is theoretically, constructed . To quote
Marx :
they are forms of thought which are socially valid and there
fore objectiv e. for the relations of production belonging to
this historically determined mode of social production, i.e.
commodity production.3
.

Wha t we need to establish, therefore, is not whether general
juridical concepts can be incorporated into ideological processes
and ideological systems - there is no argument about this but whether or not social reality, which is to a certain extent
mystified and veiled. can be discovered by means of these con
cepts. In other words : we must be clear about whether or not
the categories of law are objec tive forms of thought (objective
for the historically given society) corresponding to the objective
social relations. Hence we formulate the question as follows :

Can law ire conceived at as a social relation in the same sense in
which Marx called capital a social relation?
Putting the question in this way immediately makes any re
ference to the ideological nature of law unnecessary and trans
poses the whole analysis onto a different plane .
Having established the ideological nature o f particular
concepts in no way exempts us from the o�ligati()n of seeking
their objective reality, in other words the r eality which exists
2

II

Cf. Karl Marx, Capital, vol. T, 1 976 ed., pp. 1 64- 1 69. [Ed.]
Ibid., p. 169.
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in the ou tside world, that is, external. and not merely subjective
reality. O therwise any distinction between life after death,
which does exist in some people's minds, and, let us say, the
sta te, would be obliterated. Yet this is exactly where Reisner's
approach leads. He bases himself on the well-known Engels
quotation about the state as 'the first ideological power over
man',4 and has no hesitation in equating the state with its
ideology.
The psychological nature of manifestation of power is so
obvious. and even state power, which only exists in the human
psyche (my underlining, E.P.), is so lacking in material charac
teristics. that one would think no-one could see state power as
anything but an Id e a which only materialises in real tenns to
the extent that people make it the principle governing their
behaviour. G
The Treasury, the military, the administration, all these
supposedly lack material characteristics, all this only exists 'in
the human psyche'. Yet what is supposed to become of that
mass of the population - 'colossal' in Reisner's own words which lives 'beyond consciousness of the state ' ? Obviously this
mass will have to be excluded; indeed it seems to have no bear
ing whatever on the 'real' existence of the state.
How, then, do matters stand with the state as an economic
entity? Or is the tariff barrier an ideological and psychological
process as well ? One could raise a great many questions of this
kind, yet they would all come to the same thing. The state is
not merely an ideological form, but i s at the same time a form
of social being. The ideological nature of the concept does not
obliterate the reality and the material nature of the relations
which it expresses.
It is understandable that Kelsen, the consistent Neo-Kantian,
should maintain the normative, the purely speculative, objec
tivity of the state and that he should jettison, not only con
crete-material factors, but even the actual human psyche as
, Friedrich Engels, 'Ludwig Feuerbach and the End o f Classical Ger
man Philosophy', in Marx and Engels, Selected Works, vol. III, 1 970, p.
371 . [Ed.]
� Mikhail Andreyevich Reisner, The State (Gosudarstvo), 2nd ed. , Mos
cow, 1 9 1 8, Part I, p. 35.
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well. But there is no way we can comprehend a Marxist
(materialist) theory which tries to operate on the basis of sub
jective experiences alone. Moreover, Reisner, whose latest works
show him to be an advocate of Petrazhitsky's psychological
theory (a theory which compleely 'carves up' the s tate into a
set of imperativ�-attributive emotions) . would not be adverse
to linking this viewpoint with Kelsen's Neo-Kantian formal
logical conception. 6 At all events, such an attempt does credit
to the versatility of our author, even if it be undertaken at the
expense of methodological consistency and clarity. One thing
or the other : either the state is an ideological process (Petra
zhitsky) , or, (as Kelsen maintains), it is a regulative Idea having
absolutely nothing to do with any processes which occur in time
and are subject to the law of causality. In trying to combine
these two positions, Reisner lapses into a completely undialec
tical con tradiction.
The formal completeness of the concepts 'state territory',
'population', 'state authority' reflects, not only a particular
ideology, but also the objective fact of the formation of a tight
ly- centred real sphere of dominance and thus reflects, above
all. the creation of an actual administrative. fiscal and military
organisation with the corresponding material and human
apparatus. The s tate is nothing without means of communica
tion. without the possibility of transmitting orders and decrees,
mobilising the armed forces. and so on. Does Reisner think that
Roman army roads, or modern means of communication. can
be numbered among the phenomena of the human psyche ? Or
does he think that these material elements simply need not be
taken into account as factors affecting the formation of the
state ? If so, we should indeed be equating the reality of the
state with the reality of 'literature. philosophy and o ther pro
ducts of the intellect' . 7 What a pity that the practice of the
political power s truggle radically contradicts this psychological
view of the state, confronting us at every step with objective
rna terial factors.
This leads us to the observa tion that the inevitable outcome
6 Reisner, 'Social Psychol ogy and Freudian Theory' ('Sotsial'naya psiko
logiya i uchenic freyda'), in P ress and Revolution, (Pechat i revolyutsiya),
Moscow. 1 925, vol. II.
7 Reisner, The Slale, ed. cit., p. 48.

IDEOLOGY AND LAW

77

of the psychological standpoint adopted by Reisner is hopeless
subjectivism which leads nowhere.
State power as the creature of as many psychologies as there
are individuals, state power which manifests as many different
models as there are diverse group- and class-based environ
ments, will naturally assume a completely different shape in
the consciousness and behaviour of a minister and that of
a peasant as yet unfamiliar with the idea of the state ; in the
psyche of a statesman and that of a convinced anarchist.
In a word, people's conceptlOn of the state varies in accordance
with their social status, their trade and their level of
education.8
It is abundantly clear from this that to remain on the psycho
logical plane is to forfeit all grounds for speaking of the state
as an objective entity. Only by regarding the state as a real
organisation of class rul e (taking all its aspects into account not the psychological alone, but also, and above all, the material
aspects) does one acquire a firm basis for studying the s tate as
it really is, rather than merely the countless and varied sub
jective forms through which it is reflected and experienced.9
8 Ibid., p. 35.

9

Professor Reisner seeks substantiation of his view (cf. his 'Social
Psychology and Freudian Theory') in a letter from Friedrich Engels
to Conrad Schmidt, in which Engels investigates the problem of the
connection between phenomenon and concept. Taking the feudal social
order as his example, Engels points out that the unity of phenomenon
and concept presents itself as an intrinsically endless process. 'Did
feudalism ever correspond to its concept? . . . Was this order a fiction
'
because it existed in full classical form only in Palestine, and even
there was short-lived and mostly only on paper at that ? ' [This transla
tion is from the German. The English edition is : Engels to C. Schmidt,
March 12, 1 895, in Marx, Engels, Selected Correspondence, 2nd ed.,
1 965, p. 484.] Nevertheless, it in no way follows from Engels' remarks
that equating phenomenon and concept, as Reisner does, is correct.
For Engels, the concept of feudalism and the feudal social order were
in no way identical. On the contrary, Engels proves that feudalism
never actually corresponded to its concept, yet for all that it did not
cease to be feudalism. The concept of feudalism is an abstraction based
on actual tendencies of that social order which we call feudal. In
historical reality, these tendencies mingle and intersect with innumerable
other tendencies and therefore cannot be observed in their logically pure
form, but only in greater or lesser approximation to it. Engels alludes
to this, in saying that the unity of phenomenon and concept is basically
an infinite process.
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Given that these abstract definitions of the legal form not
only imply certain psychological or ideological processes. but
are concepts which express objective social relations. in what
sense can it be said that law regulates social relations ? Surely
we do not wish to imply that social relations are self-regulat
ing? For if we say that this or that social relation takes on legal
form. this is not meant to be a mere tautology : law assumes
legal form.lO
At first sight this objection seems very convincing and
appears to leave no alternative but to acknowledge that law is
ideology. Nonetheless. we shall endeavour to find a way out
of these difficulties. So as to make this task easier. we shall
take refuge yet again in a comparison. As we know. Marxist
political economy holds that capital is a social relation. As Marx
says. it cannot be discovered by means of a microscope. nor is
it exhaustively dealt with in experiences. ideologies and other
subjective processes occurring in the human psyche. It is an
objective social relation. Further. when we observe. let us say
in petty commodity production. a gradual transition from
labour for a customer to labour for an entrepreneur. we con
clude that the corresponding relations have assumed capitalist
form. Does this mean that we have lapsed into a tautology?
Not at all : in saying this we have simply stated that the social
relation known as capital has tinted. or transferred its own
form to a different social relation. We are able to establish
this by considering all the processes involved purely from the
objective side. as material processes. eliminating completely the
psychology or ideology of the participants. Is there any reason
why the situation should not be just the same with regard to
l aw ? As it is a social relation in itself. it is capable of colour
ing other social relations to a greater or lesser degree. or of
transmitting its form to them. However. we can never gain
access to the problem from this angle if we allow ourselves to
be guided by an unclear notion of law as 'form as such', just as
vulgar political economy was not able to grasp the nature of
capitalist relations. because it started from the concept of
capital as 'accumulated labour in general'.
Consequently we escape the app'arent contradiction if we
10

Cf. Reisner's review of Stuchka's book in Vestnik SotsiaJisticheskoy
Akademii. no. I , p. 1 76.
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succeed in establishing, by analysing its fundamental definitions,
that law represents the mystified form of a specific social rela
tion. It would not then be far-fetched to assert that in certain
cases this relation transmits its own form to some other social
relation, or even to the totality of social relations.
The same applies to the second apparent tautology, according
to which law regulates social relations. If one strips this formula
of a certain anthropomorphism attached to it, it reduces itself
to the following : under certain conditions the regula
tion of social relations a ssumes a legal character. This is un
doubtedly a more correct way of putting it and, most impor
tantly, it is historically more accurate. There is no denying that
there is a collective life among animals too which is also regu
lated in one way or another. But it would not occur to us to
assert that the relations of bees or ants are regulated by law.
Turning to primitive peoples, we do see the seeds of law in
them, but the greater part of their relations are regulated extra
legally, by religious observances for instance. Finally, even in
bourgeois society there are things like the organisation of the
postal and rail services, of the military, and so on, which can
no t be related in their entirety to the sphere of legal regula
tion unless one views them very superficially and allows one
self to be confused by the outward form of laws, statutes and
decrees. Train timetables regulate rail traffic in quite a different
sense than, let us say, the law concerning the liability of the
railways regulates its relations with consigners of freight. The
first type of regulation i s predominandy technical. the second
primarily legal. The same distinction exists between a plan for
mobilisation and the law covering universal conscription, be
tween a brief for investigating crime and criminal proceedings.
We will come back to the difference between technical and
legal norms in what follows. For the moment we merely make
the observation that the regulation of social relations can
assume legal character to a greater or lesser extent, can allow
itself to be more or less coloured by the fundamental relation
specific to law.
Only when observed in a superficial or merely formal manner
does the regulation or s tandardisation of social relations appear
fact there are very striking differences in this respect between
as a fundamentally homogeneous and purely legal process. In
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the various spheres of human relations. Gumplowicz first drew a
sharp dividing line between private law and state norms, but
in so doing he tried to admit of only the former sphere as the
undisputed domain of j urisprudence.ll In reality, the hardest
core of legal haziness (if one may be permitted to use such an
expression) is to be found precisely in the sphere of civil law. It
is here above all that the legal subject, the 'persona ' , finds
entirely adequate embodiment in the real person of the subject
operating egoistically, the owner, the bearer of private interests.
Juridical thought moves most freely and confidently of all in the
realm of private law; its constructs assume perfect and well
ordered forms. Here the classical shades of Aulus Aegerius and
Numerius Negidius, those Roman protagonists of procedural
questions who are the inspiration of the jurist hover over him
constantly. It is above all in private law that the a priori prin
ciples and premises of j uridical thought become clothed in the
flesh and blood of two litigating parties who, vindicta in hand,12
claim 'their right'. Here the role of the jurist as theoretician
merges with his practical social function. The doctrine of pri
vate law is no more than an endless chain of deliberations for
and against hypothetical claims and potential suits. Behind
every paragraph of the systematic thread of the argument
stands the invisible, abstract client, ready to utilise the theses
in question as legal advice. The learned disputes between
academic jurists about the significance of error, or about the
allocation of the onus of proof are no different from similar
disputes before the courts. The distinction here is no greater
than that which used to exist between knightly tournaments
and feudal battles. The former took place, as we know, with
great bitterness, at times claiming no lesser expenditure of
energy, nor fewer victims. than real affrays. Only when the
individualistic economic system has been superseded by plan
ned social production and distribution will this unproductive
expenditure of man's intellectual energies cease.13
1 1 Cf. Ludwik Gumplowicz, Rech tsstaat und Sozialismus. Innsbruck,
1 88 1 .
12 'Vindicta' :
Originally the liberating rod with which a slave was
touched during the ceremony of manumission, the word generally came
to signify a means of asserting or defending - a protection or defence
(its most common usage was : 'vindication' of liberty). [Ed.]
13 A short piece by T. Yablochkov, 'Adjournment and the B urden of
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A basic prerequisite for legal regulation i s therefore the
conflict of private interests. This is both the logical premise of
the legal form and the actual origin of the development of the
legal superstructure. Human conduct can be regulated by the
most complex regulations. but the juridical factor in this re
gulation arises at the point when differentiation and opposi
tion of interests begin. Gumplowicz states that 'controversy
is the fundamental element of everything juridical'. In con
trast to this. the prerequisite for technical regulation is unity
of purpose. For this reason the legal norms governing the rail
ways' liability are predicated on private claims. private. dif
ferentiated interests. while the technical norms of rail traffic
presuppose the common aim of. say. maximum efficiency of
the enterprise. To take another example : healing a sick per
son presupposes a set of rules. for the patient as well as for
the medical personnel. In so far as these rules have been pre
scribed for the express purpose of rehabilitating the sick per
son. they are technical in nature. The enforcement of these
rules can be associated with some degree of constraint on the
sick person. So long as this constraint is viewed from the stand
point of a goal which is the same for the person exercising the
coercion as it is for the person coerced. it is a technically
expedient act and no more. The content of the regulations is
specified within these limits by medical science and undergoes
change as medical science progresses. The lawyer has no place
here. His role begins at the point where we are forced to leave

Proof' ('Suspensivnoe Uslovie I. Brernya Dokazyvaniya', in Yuridichesky
Vestnik. 1 9 16, no. 1 5, p. 55), testifies to what significant levels this
wastage of human acumen has reached. In it, he portrays the history
and literature on the single legal problem concerning the distribution of
proof between the parties, by means of the accused appealing for ad
journment. The author cites no less than fifty learned men who have
written on the subject in a literature going right back to the post-glos
sators. Yablochkov informs us that two 'theories', set up to decide the
question, split the entire academic legal world into two approximately
equal camps. He is delighted by the exhausting mass of arguments
marshalled by both sides as long as a hundred years ago (which has
obviously not prevented later researchers into this problem from repro
ducing the same arguments in different tones), and pays tribute to the
'far-reaching analysis' and the 'acumen of the methodological procedures'
of the learned disputants. He informs us that the dispute so inflamed the
passions that, in the heat of battle, the adversaries accused one another
of slander, spreading false rumours, and mutually accused their re
spective theories of being dishonest and unethical.
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this realm of unity of purpose and to take up another stand
point, that of mutually opposed separate subjects, each of
whom represen�s his own private interests. Doctor and patient
are thereby transformed into subjects with rights and duties,
and the regulations which govern them are transformed into
legal norms. Simultaneously with this, coercion is no longer
considered under the rubric of expediency, but from the point
of view of formal, that is of legal, admissibility.
It is not hard to see that the possibility of taking up a legal
standpoint is linked with the fact that, under commodity pro
duction, the most diverse relations approximate the prototype
commercial relation and hence assume legal form. Similarly,
it is a matter of course for bourgeois jurists to infer the univer
sality of the legal form, either from eternal and absolute charac
teristics of human nature, or from the fact that official decrees
can be arbitrarily applied to any subject. It is hardly necessary
to give detailed evidence of the latter. In the Civil Code of the
pre-revolutionary Russian Empire there was, after all, an article
imposing on the husband the duty 'to love his wife as he loves
his own body'. Yet even the most presumptuous jurist would
hardly have attempted to construe a legal relation allowing
for the possibility of suits on this basis.
On the contrary, no matter how ingeniously devised and un
real any one of the juridical constructs may appear, it is on
firm ground so long as it remains within the bounds of private
law, and of property law in particular. It would otherwise be
impossible to grasp the fact that the fundamental trains of
thought of Roman jurists have retained their significance up to
the present day and have remained the ratio scripta of every
commodity-producing society.
In the above, we have to a certain extent anticipated the
answer to the question raised at the outset as to whether a
social relation sui generis is to be found whose inevitable re
flex is the legal form. In what follows, we shall try to establish
that this relation is the interrelationship of the owners of com
modities. H The usu:ill analysis to be found in absolutely any
H Cf. Vladimir Viktorovich Adoratsky. On the State �O gosudarstve),
Moscow, 1923, p. 41 : 'The colossal influence of legal ide� logy ?n
e
whole thought process of orthodox members of b? UrgeOlS SOCiety � s
.
based on the enonnous role legal ideology plays m the life of this

�
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philosophy of law construes the legal relation as a relation par
excellence. as a relation of human wills in general. This view
starts out from the 'end results of the developmental process'.
from 'current modes of thought'. without accounting for their
historical origin; whereas in reality. as commodity-production
develops. the natural prerequisites for the act of exchange be
come the natural premises. or natural forms. of all social inter
course. Acts of trade are seen by the philosophers. in contrast
to this. merely as particular examples of the general form which
in their minds has assumed an eternal quality.15
Comrade Stuchka has quite rightly posed the problem of law
as a problem of social relations. Yet instead of setting out in
search of the objective social reality specific to this relation.
he turns back to the usual formal definition. albeit qualified
by class determinants. In Stuchka's general formulation. law
no longer figures as a specific social relation. but as the sum of
relations in general. as a system of relations corresponding to
the interests of the ruling class and to the safeguarding of those
interests by organised violence. It follows therefore that. with
in this class framework. law as a relation is indistinguishable
from social relations in general. and Stuchka is no longer in a
position to parry Professor Reisner's malicious question as to
how social relations were transformed into legal institutions
or. for that matter. how law transformed itself into itself. Ie
society. The exchange relation takes place in the form of legal trans
actions of buying and selling, lending and pawning. rent and so forth'.
And: 'The person living in bourgeois society is constantly considered as
the subject of rights and obligations; daily he commits an infinite number
of legal acts, which incur the most diverse legal consequences. Thero
fore no society needs the idea of law so badly, just for practical daily
usage, as does bourgeois society, no other society submits this category
to such detailed elaboration, nor transforms it into so indispensable a
means of everyday transactions.'
15 Marx, Capital. vol. I, op. cit., p. 168.
16 Stuchka thinks that gave an explanation of this point as early
as a year before the publication of my book (Cf. Petr Ivanovich
Stuchka, The Revolutionary Part Played by Law and the State: A
General Doctrine of Law. Revolyutsionnaya rof prava i gosudarstva.
3rd ed., Moscow, 1924, p. 112; [an English translation of this work is in
cluded in Soviet Legal Philosophy, 1951, pp. 17-69. Transl] Law as a
specific set of social relations is distinguished, according to him, by the
fact that it is maintained by the organised violence of one class, that
is by state power. I was of course familiar with this view, but I still
think, even after a second elucidation, that in a set of relations cor"
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Perhaps because it emanated from the womb of the People's
Commissariat for Justice, Stuchka's definition is adapted to the
needs of the practising lawyer. It illustrates the empirical limit
which history imposes on juridical logic, but it does not expose
the deep roots of this logic itself. His definition uncovers the
class content concealed within legal forms, but does not explain
why this content assumes that particular form.
For bourgeois philosophy, which regards the legal relation
as the eternal. natural form of every human relation, this
question never even arises. For Marxist theory, which strives to
penetrate the secrets of social forms and to reduce all social re
lations to man himself, this task must take priority.
responding to the interests of the ruling class and upheld by the organised
force of that class, there are factors which can and should be dis
tinguished as providing material pre-eminently suited to the development
of the legal form.

3. Norm and Relation

In as much as the wealth of capitalist society appears as 'an
immense collection of commodities·.l so this society itself
appears as an endless chain of legal relations.
Commodity exchange presupposes an atomised economy. The
link between isolated private economic units is maintained in
each case by successfully concluded business deals. The legal
relation between subjects is simply the reverse side of the rela
tion between products of labour which have become commodi
ties. This does not prevent certain jurists. Petrazhitsky for one.
from inverting things and believing. not that the commodity
form produces the legal form. but that. on the contrary. the
economic phenomena studied by political economy
represent people's individual and mass behaviour, which is
conditioned by a typical motivation emanating from the insti
tutions of civil law (private property, law of obligations and
contract, family law and law of inheritance) . 2

The legal relation is the cell-form of the legal fabric: only
there does law accomplish its real movement. Compared to this.
law as the aggregate of norms is merely a lifeless abstraction.
It follows quite logically that the normative school. headed
by Kelsen, should totally deny the relation between subjects,
refusing to study law from this point of view, and preferring
to concentrate their undivided attention on the formal relevance
of the norms.
1

Kad Marx, Capital. vol. I, 1976 ed. , p. 125 [Ed.]
2 Lev Yosifovich Petrazhitsky, Introduction to the Study of Law and
Morality (Vvedenie v izuchenie prava i nravstvennostl), vol. I, p. 77;
[abridged form translated by H. W. Bass as: Law and Morality, with a n
introduction b y N . S . TimashefI, Cambridge, Mass.: Harvard Univer
sity Press, 1955 (20th Century Legal Philosophy Series, vol. 7). Transl.]
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The legal relation is a relation for the purpose of the legal
system or, more· correctly: . it is a relation within the legal
system, not a relation between legal subjects separate from
the system of law. S
Nonetheless, the current view holds that the legal relation
is not only logically, but also in reality, based on the norm, or
objective law. According to this notion, the legal relation is
generated by the objective norm:
It is not because creditors generally demand repayment of a
debt that the right to make such a demand exists, but, on the
contrary, the creditors make this claim because the norm
exists; the law is not defined by abstraction from observed
cases, but derives from a rule posited by someone"
The expression 'the norm generates the legal relation' can be
understood in two senses: real and logical.
Let us consider the former. It must be noted above all - and
the jurists themselves have tried often enough to assure one
another of this - that the totality of written or unwritten
norms actually belongs rather to the sphere of literary crea
tion.8 This totality of norms only attains real meaning thanks
to the relations which are thought to arise in conformity with
these regulations and do indeed arise in this way. Even the
most consistent follower of the normative method, Hans Kel
sen, had to admit that some part of real life, that is to say of
people's actual behaviour, must in some way be injected into
the ideal normative system.s Indeed, only a person ripe for the
madhouse would today regard the laws of tsarist Russia as valid
S

Hans Kelsen, Das Problem der Souveranitiit und die Theorie des
Volkerrechts: Beitrag zu einer reinen Rechtslehre, Ttibingen, 1920, p.
125.
4 Shershenevich, General Theory of Law (Obshchaya Teoriya Prava),
1910, p. 74.
8 Cf. in Hold von Ferneck: 'We must take account of the fact that
laws only generate "law" insofar as they are realised and emancipate
themselves as norms from their "paper existence" in order to prove
themselves as a force in human life' (Alexander Hold von Femeck, Die
Rechtswidrigkeit: Eine Untersuchung zu den allgemeinen Leh�en des
Strafrechtes, Jena, 1903, p. 1 1).
8 Cf.
Kelsen, Der soziologische und der iuristische StaatsbegriO:
Kritische Untersuchung des Verhiiltnisses von Staat und Recht, Ttibin
gen, 1922. p. 96.
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law. The formal-juridical method. which is concerned only
with norms. only with that 'which is according to law'. can
maintain its independence only within very narrow limits
and even then only so long as the tension between fact and
norm does not exceed a certain maximum level. In material rea
lity. the relation has primacy over the norm. If no debtor repaid
his debts. the relevant regulation would have to be considered
as non-existent in real terms. Should we wish to assert the
existence of these regulations despite this. we would be forced
to fetishise the norm in some way or other. A great many
theories of law are concerned with just such festishisation.
which they base on very subtle methodical considerations.
Law as an objective social phenomenon cannot be exhaustive
ly defined by the norm or regulation - whether it be written or
unwritten. Turning now to the logical content of the norm as
such. it is either derived directly from relations already in
existence or. if it is decreed as state law. it represents a mere
symptom. from which one can infer with some probability the
emergence of corresponding relations in the near future. Never
theless. to assert the objective existence of law. it is not
enough to know its normative content. rather one must know
too whether this normative content materialises in life. that is
in social relations. The usual source of errors in this case is
the legal dogmatist's way of thinking - for him. the specific
significance of the concept of the valid norm does not coin
cide with that which the sociologist or the historian understand
by the objective existence of law. When the legal dogmatist
has to decide whether or not a particular legal form is valid.
most often he makes no atempt at all to ascertain whether a
certain objective social phenomenon is present or absent. but
only whether or not there is a logical connection between the
given normative proposition and the more general normative
premise.7
Thus for the legal dogmatist. within the narrow bounds of
his purely technical task there really is nothing beyond the
7 Incidentally, the Russian language uses terms etymologically derived
from the same root in or4.er to designate 'effective' law and 'valid' law.
In German. the logical distinction is made easier through the use of two
entirely different verbs: wirken (in the sense of to have an effect) and
gelten (in the sense of to be valid, that is to say, to be linked to a more
general normative premise). [Ed.]
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norms; he can therefore equate norm with law with the greatest
equanimity. With regard to prescriptive right he has to turn
to reality, whether he likes it or not. While the law of the state
may be the highest normative prerequisite or, to use the
technical term, the source of law for the j urist, the legal dogma
tist's views on 'valid' law are not in the least binding for the
historian who wishes to study law as it actually exists. Scien
tific, that is. theoretical study can reckon only with facts. If
certain relations have actually come into being. this signifies
that a corresponding law has arisen; however, if a law or de
cree has merely been promulgated without any corresponding
relation having arisen in practice, then an attempt to create a
law has indeed been made, but without success. This position
is in no way synonymous with the negation of class will as a
factor in development. or with renouncing intervention in the
process of social development. with 'economism', fatalism or
any o ther such dreadful things. Revolutionary political action
can achieve a great deal ; it can rcalise tomorrow that which
does not yet exist today, but it cannot lend existence after the
fact to something which did not actually exist in the past. Al
ternatively, if we assert that the intention to construct a build
ing, and even the plan for it, do not add up to the building
itself, it does not follow from this at all that its construction
necessitates neither intention nor plan. Yet if the matter has
only got as far as t h e plan and no further, we cannot assert that
the building has been erected.
Moreover, one can modify somewhat the thesis (that norm
and law can be equated) and emphasise, not the norm as s'uch,
bu t rather the objective regulative forces operating in society
or, as the jurists put it, the objective legal system!

8

Yet even this modified formulation of the thesis can be sub
jected to further criticism. If by socially regulative forces one

8

We must point out here that a socially regulative activity can also do
without norms laid down a priori. So-called judicially created . law is
evidence of this, It has great significance, especially in those epochs
which did not know the centralised promulgation of laws. Thus, for
instance, the concept of a final, externally given nonn was completely
unknown to the ancient Germanic courts. To the jurors, all collections
of regulations were not binding law, but expedients, on the basis of
which they formed their own opinion. (Johann August Roderich von
Stintzing, Geschichte der deutschen Rechtswissenscha/t, 1880, vol. I,
p. 39.)
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means merely the same relations in their regularity and per
manence. one has a simple tautology. But if under that head
ing one means a particular. consciously organised system which
guarantees and safeguards these relations. then the fallacy be
comes absolutely clear. Of course one cannot assert that the
relation between creditor and debtor is

generated by the sys

tem of compulsory debt collection operating in the state in
question.

The objective existence of this system certainly

guarantees and safeguards the relation. but it in no way creates
it. That this is no mere scholastic semantic quibble can best be
shown by the fact that one can conceive of very different de
grees of perfection in the functioning of this external coercive
social regulation and consequently of the most varying degrees
of guarantee of certain regulations (and can substantiate this
with historical examples) . without these relations themselves
suffering the smallest variation in their substance. We can con
ceive of a borderline case in which . apart from the two parties
relating to one another. no other third force can determine a
norm and guarantee its observance: for example. any contract
of the Varangians with the Greeks. Even in this case the rela
tionship still remains in existence. 9 Nevertheless. one need only
imagine the disappearance of one of the parties. one of the
subjects as the representative of an au tonomous separate in
terest. for the possibility of the relation itself to vanish too.
It is possible to counter our view by saying that if one
, abstracts from the objective norm. the concepts of the legal
relation and the legal subject themselves have no foundation
and cannot be defined at all. This objection expresses the
eminently practical empirical spirit of modern jurisprudence.
which has one firm conviction : namely that every trial would
be lost if the plaintiff were not able to base his case on the
9 The entire feudal legal system rested on such contractual relations,
guaranteed by no 'third force'. In just the same way, modem interna
tional law recognises no coercion organised from without. Such non
guaranteed legal relations are unfortunately not known for their stability,
but this is not yet grounds for denying their existence. There is no
absolutely permanent law; on the other hand, the stability of private law
relations in the modern, 'well-ordered', bourgeois state does not rest
on the police and the courts alone. Debts are paid not only because
they 'will of course be collected in any case', but rather to maintain
credit for the future. This is quite clearly evident in the practical con
sequence which a protested bill has in the business world.
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relevant paragraph of some law or other. However, the con
viction that subject and legal relation have no existence out
side the objective norm is just as mistaken theoretically as the
conviction that value does not exist and cannot be defined be
yond supply and demand, because it is only manifested
empirically in price fluctuatiol1s.
The presently prevailing mode of legal thought, which gives
pride of place to the norm as an authoritatively prescribed
rule of conduct, is no less empiricist, and goes hand in hand as can be observed in economic theories too - with an extreme
formalism, devoid of life.
There can be supply and demand for anything you like, in
cluding objects which are not products of labour at all. From
this it is inferred that value can be determined without re
ference to the socially necessary labour time required for the
production of the object in question. The empirical fact of an
individual evaluation is here used as the basis of the formal
logical theory of marginal utility.
In just the same way, the norms decreed by the state can
concern the most diverse matters and can exhibit the most
varied character. From this it is inferred that the essence of
law is exhausted in the norms of conduct, or in the com
mandment emanating from a higher authority, and that the
substance of social relations as such c()ntain� no elements espe
cially conducive to the creation of the legal form.
The formal-logical theory of legal positivism is based on the
empirical fact that the relations under state protection are the
most secure.
To use the terminology of the materialist conception of his
tory, the question for analysis is reduced to the problem of the
dialectical relationship between the legal and the political
superstructure.
If we acknowledge that the norm is the primary element in
every respect, we must first presuppose the existence of a
norm-setting authority, of a political organisation in other
words, before we start looking for a legal superstructure. In
this way, we will inevitably reach the conclusion that the legal
superstructure is a consequence of the political superstructure.
However, Marx himself emphasises the fact that the pro
perty relation, thi� mo�t fundamental and lowest layer of the
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such close contact 'with the exist

ing relations of production' that it 'is but a legal expression
for the same thing'.lo The s tate, that is, the organisation of
political class dominance. stems from the given relations of
production or property relations. The production relations and
their legal expression form that which Marx. following i n
Hegel's footsteps. called civil society.ll The political superstruc
ture. particularly official statedom. is a secondary. derived
element.
The following quo tation illustrates Marx's conception of the
relationship between civil society and the s tate :
The egoistic individual in civil society may in his non
sensuous imagination and lifeless abstraction inflate himself
into an atom. i.e., into an unrelated. self-sufficient. wantless.
absolutely full. blessed being. Unblessed sensuous reality does
not bother about his imagination. each of his senses compels
him to believe in the existence of the world and of individuals
outside him. and even his profane stomach reminds him every
day that the world outside him is not empty. but is what
really fills. Every activity and property of his being. every one
of his vital urges. becomes a need. a necessity. which his self
seeking transforms into seeking for other things and human
beings outside him. But since the need of one individual has no
self-evident meaning for another egoistic individual capable of
satisfying that need. and therefore no direct connection with
4
its satisfaction. each individual has to create this connection;
it thus becomes the intermediary between the need of another
and the objects of this need. Therefore. it is natural necessity.
the essential human properties however estranged they may
seem to be. and interest that hold the members of civil society
together; civil, not political life is their real tie. It is tgere
fore not the state that holds the atoms of civil society together.
but the fact that they are atoms only in imagination. in the
hea'v en of their fancy. but in reality beings tremendously dif
ferent from atoms. in other words. not divine egoists. but
egoistic human beings. Only political superstition still imagines

today that civil life must be held together by the state, where"

10 Marx. 'Preface to the Critique of Political Economy'. in Marx and
Engels. Selected Works. vol. I, 1969. pp. 503-504. [Ed]
11 Ibid., p. 503. [Ed]
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as in reality. on the contrary. the state is held together by
civil life.1z
Marx returns to

the

same problem

in another work, 'Moralis
he polemicises
Karl Heinzen,

ing Criticism and Critical Mor ality' in which
against a represent ative of 'true soc i a l ism
.

',

writing:
Incidentally, if the bourgeoisie is politically, that is, by its state
power. 'maintaining injustice in property relations' (Marx is
here quoting Heinzen. E.P.) ,

it is not creating it_ The 'injustice

in property relations' which is determined by the modern divi
sion of labour. the modern form of exchange. competition.
concentration. etc..

by no means arises from the political
rule of the bourgeois class. but vice versa. the political rule
of the bourgeois class arises from these modern relations of
production which bourgeois economists proclaim to be neces
sary and eternal lawsY
1 � Marx, 'The Holy Family', in Marx and Engels, Collected Works,
vo!. IV, 1975, pp. 1 20- 1 2 1 . [Emphases are Pushukanis', which differ
considerably from those in the English translation of Marx quoted
here. Trans!.]
13 Marx,
'Moralising Criticism and Critical Morality', in Marx and
Engels, CoUected Works. vo!. VI, 1 976, p. 3 1 9. [Emphases are
Pashukanis', which differ somewhat from those in the English transla
tion of Marx quoted here. TransL] It would of course be a gross error
to conclude from these statements that there is no place at all for polio
tical organisation, and that, in particular, the proletariat has no need
to strive to attain state power, this being in no way the most important
thing. The syndicalists, who champion action directe. make this mis
take. The reformists' theory is just as grossly distorted. They have
impressed upon their minds the single truth that the political sovereignty
of the bourgeoisie originates in the relations of production, and from this
they conclude that a violent political revolution led by the proletariat
would be impossible and futile. In other words, they transform Marxism
into a fatalistic and basically anti-revolutionary doctrine. In reality, of
course, the very production relations from which the political sovereignty
of the bourgeoisie arises create, in the course of their development, the
preconditions for the growth of the political power of the proletariat
and, ultimately, for i ts political victory over the bourgeoisie. It is pos
sible to ignore this dialectic of history by siding consciously or uncon
sciously, with the bourgeosie against the working class. We shall restrict
ourselves here to these b rief observations, as our task here is not to
refute the mistaken conclusions drawn from the Marxian theory of base
and superstructure (all the less so, since this has already been b r ill iantly
dealt with by revolu tionary Marxism in the struggle against syndicalism
and reformism), but rather to infer from this historical theory certain
aspects conducive to the analysis of the structure of law.
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According ,to this. the distance from the production rela
tion to the legal relation is shorter than so-called positive juris
prudence thinks. unable as it is to do without a mediating con
necting link. state authority and its norms. The precondition
from which economic theory begins is man produCing in society.
The general theory of law. in so far as it is concerned with
fundamental definitions. should start from the same basic pre
requisite. Thus the economic relation of exchange must be pre
sent for the legal relation of contracts of purchase and sale to
arise. Political power can. with the aid of laws. regulate. alter.
condition and concretise the form and content of this legal
transaction in the most diverse manner. The law can determine
in great detail what may be bought and sold. how. under what
conditions. and by whom.
From this. dogmatic jurisprudence concludes that all exist
ing aspects of the legal relation. including the subject. are
generated by the norm. In reality. the existence of a com
modity and money economy is the basic precondition. without
which all these concrete norms would have no meaning. Only
under this condition does the legal subject have its material
base in the person of the subject operating egoistically. whom
the law does not create. but finds in existence. Without this
base. the corresponding legal relation is a priori inconceivable.
The problem becomes clearer still when we consider it at
the dynamic and historical level. In this context. we see how
the economic relation in its actual workings is the source of the
legal relation. which comes into being only at the moment of
dispute. It is dispute. conflict of interest. which creates the legal
form. the legal superstructure. In the lawsuit. in court pro
ceedings. the economically active subjects first appear in their
capacity as parties. that is. as participants in the legal super
structure. Even in its most primitive form. the court is legal
superstructure par excellence. The legal differentiates itself
from the economic and appears as an autonomous element
through legal proceedings. Historically. law begins with dis
pute. that is. with the lawsuit; only later did it embrace the
preceding. purely economic or practical relations. which thus
from the very beginning assumed a double-edged economic
legal aspect. Dogmatic jurisprudence forgets this sequence of
events. proceeding directly from the end result. from the
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abstract norms with which the state fills. so to speak. the whole
social domain. It . acknowledges as legal only those actions
which are undertaken within that domain. Corresponding to
this over-simplified notion. the fundamental determining factor
in the relations of buying-selling. borrowing. lending. and so
forth is thought to be. not the actual economic content of these
relations. but the imperative addressed to the individual in the
name of society. This is the starting point of the practical jurist.
which is just as useless for the analysis and explication of the
concrete legal system as for the analyis of the legal form in its
most general definitions. The state authority introduces clarity
and stability into the structure of law. but does not create the
premises for it. which are rooted in the material relations of
production.
As is well-known. Gumplowicz reaches exactly the opposite
conclusion: he proclaims the primacy of the state. that is to say
of political power.H He turns his attention to the history of
Roman law and imagines that he has proved that 'all private
law' arose 'as privileges of the ruling class. as public-law pre
ferences'. whose purpose was to consolidate power in the hands
of the victorious group.
One cannot deny that this theory is persuasive to the extent
that it emphasises the element of class struggle and puts an
end to idyllic notions as to the origin of private property and
state power. Nevertheless, Gumplowicz makes two serious
errors. Firstly, he attributes form-creating significance to power
in itself. completely overlooking the fact that every social
system, even one based on conquest. is conditioned by the state
of its social productive forces. Secondly. in speaking of the
state. he blurs the distinctions between primitive power rela
tions and 'public authority' in the modem. that is, the bour
geois sense. That is why it follows for him that private law is
created by public law. Yet from the fact that the most impor
tant institutions of ancient Roman ius civile - property. the
family. order of inheritance - were created by the ruling class
in order to consolidate their power. it is in fact possible to draw
a conclusion which is diametrically opposed to Gumplowicz's.
namely that 'all state law was once private law'. This would be
14

Ludwik Gumplowicz, Rechtsstaat und SoziaJismus, Innsbruck, 1881,

section 35.
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j ust as true. or rather just as false. since the contradistinction
between public and private law corresponds to much more
highly developed relations and has little significance when
applied to this primitive epoch. If the institutions of jus civile
do actually represent a mixture of public-law and private-law
moments - to use modern terminology - then they also contain
to the same extent religious. and. in the wider sense of the
word. ritual elements. Consequenrly. at this stage of develop
ment it was not possible to discern the purely legal factor. let
alone to express it in a system of general concepts.
The development of law as a system was not predicated on
the needs of the prevailing power relations. but on the require
ments of trading transactions with peoples who were precisely
not yet encompassed within a unified sphere of authority. More
over. Gumplowicz himself admits this.15 Trade relations with
foreign tribes. with resident aliens (Perigrini). plebeians. and
in general with any persons not belonging to the public-law
association (to use Gumplowicz's terminology). called into be
ing the jus gentium. that prototype of the legal superstruc
ture in its purest form. Contrary to the jus civile with its cum
bersome forms. the jus gentium rejects everything which is not
connected with the nature and purpose of the economic rela
tion on which it is based. It adapts itself to the nature of this
relation. and consequendy appears as 'natural' law. It strives
to reduce this relation to the fewest possible premises and thus
effortlessly becomes a logically harmonious system. Gumplowicz
is undoubtedly right to identify specifically juridical logic with
the logic of the civil jurist;1-8 but he is mistaken in thinking
that it was negligence on the part of the state power which en
abled the system of private law to develop. His train of thought
was roughly this: in view of the fact that private lawsuits did
not affect the interests of the state power directly or materially.
the latter conceded to the tanks of the jurists complete free15 Ibid., section 36.
16 Th
is deep inner connection between juridical logic as such and the
logic of the civil jurist is indicated also by the historical fact that the
general definitions of law developed over a long period as part of the
theory of civil law. Only a very superticial consideration of the prob
lem would lead one to believe
as Kavelin does - that this fact can be
explained by misconception or misunderstanding. (Cf. Konstantin
Dmitrievich Kavelin, Collecred Works, Sobranie sochineniya. vol. IV.
-

p.

338.)
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dom to sharpen their wits in this arena.17 In the sphere of con
stitutional law on the other hand, the efforts of the jurists are
usually cruelly foiled by reality, for state power does not
tolerate any kind of interference in its affairs and does not
acknowledge the omnipotence of juridical logic.
It is readily evident that the logic of juridical concepts cor
responds to the logic of the social relations of a commodity
producing society. It is precisely in these relations - and not in
the permission of authority - that the roots of the system of
private law should be sought. Yet the logic of the relations of
dominance and subservience can only be partially accommodat
ed within the system of juridical concepts. That is why the
juridical conception of the state can never become a theory,
but remains always an ideological distortion of the facts.
Thus, wherever we have a primary layer of the legal super
structure, we find that the legal relation is directly generated
by the existing social relations of production.
It follows from this that it is unnecessary to start from the
concept of the norm as external authoritative command in
order to analyse the legal relation in its simplest form. It is
sufficient to base the analysis on a legal relation 'whose con
tent is itself determined by the economic relation'1 8 and then
to investigate the 'statutory' form of this legal relation as a
particular case.
The question, raised on the level of actual history, as to
whether the norm should be regarded as a prerequisite for the
legal relation led us to the problem of the dialectical relation
ship between the legal and the political superstructure. In the
logical and systematic realm, this question is posed as a prob
lem of the relationship between subjective and objective law.
In his textbook on constitutional law, Duguit draws atten
tion to the fact that the same word, 'law', is used to designate
things 'which doubtless permeate one another deeply but are,
at the same time. very clearly differentiated' .19 Here he is think
ing of law in the objective and the subjective sense.20 This is
indeed one of the most obscure and most disputed points of
17

18

19
20

Gumpiowicz, Rechtssraar under Sozialismus, op. cit., section 32.
Marx, Capital, vol. I, op. cit., p. 178. (Ed.)
Leon Duguit, Etudes de droit public, 2 vots., Paris, 1901-1903.
'Recht': See remarks in the 'Nates to this edition', p. 8. (Ed.]
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the general theory of law. We are confronted by a strange
dichotomy in the concept whose twin facets. whilst they are to
be found on different planes. undoubtedly complement one
another. Law is simultaneously the form of external authorita
rian regulation and the form of subjective private autonomy. In
the one case. the fundamental. substantive characteristic is
that of unconditional obligation. of absolute external coercion.
while. in the other. it is the characteristic of freedom. guaran
teed and recognised within certain limits. Law appears some
times as a principle of social organisation. and at other times
as a means of enabling individuals to 'define themselves within
society'. On the one hand. law merges completely with the
external authority. while on the other. it is just as completely
opposed to every external authority which does not acknow
ledge it. Law as a synonym for official statedom. and law as the
watchword of revolutionary struggle: this is the field of end
less controversies a nd of the most unimaginable confusion.
Acknowledging the profound contradiction implied here has
led to many attempts to eliminate somehow this unwelcome
cleavage of concepts. to sacrifice one of these two 'meanings'
to the other. Thus the same Duguit, who. in his textbook. labels
the expressions 'subjective law and objective law' as 'apposite.
clear and exact', uses all his ingenuity in another work to prove
that subjective law is simply based on a misconception. 'a
metaphysical conception which is untenable in an age of
realism and positivism such as ours'.2 1
The opposite tendency, represented in Germany by Bierling
and in Russia by the psychologists headed by Petrazhitsky,
tends on the contrary to portray objective law as an 'emotional
projection' devoid of any real significance, as a phantasm, as
the externalisation of inner psychological processes. and so on.22
21 Duguit, Les transformations du droit public, Paris 1 9 1 3; translated
by F. and H. Laski, as Law in the Modern State, London: G. Allen &
Unwin, 1 921; New York : Howard Fertig, 1 970. [fransl.]
22 Cf. in Bierling: 'Corresponding with a general inclination of the
human mind, we think of law as first and foremost something objective,
something which actually exists, something standing above the profes
sional jurist. Then too, this undoubtedly has its practical merit. Only one
must not forget meanwhile that this 'objective law' always remains even when it has assumed an external fonn peculiar to it in written
law - merely a form of our conception of law. Law itself actually exists.
like every other product of mental activity. only in the mind, especially in
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We shall bypass the psychological school and related ten
dencies for the moment and concern ourselves with the notion
that law should be grasped exclusively as an objective norm.
If one starts from this conception one has, on the one hand,
the authoritative, prescriptive Ought as a norm and on the
other, the subjective obligation created in conformity with this
regulation.
The dichotomy appears to have been completely eradicated:
however this suppression is only apparent, for no sooner does
one come to apply this formula than attempts are renewed to
reintroduce, by subterfuge, all the nuances which are indis
pensable to the concept of 'subjective law'. We are confronted
once again by the same two facets, only with the difference that
one of the two, namely subjective law, is by all manner of sub
terfuge portrayed as a kind of shadow; for there is no possible
combination of commands and obligations which would give us
subjective law in the autonomous and perfectly real significance
through which it is personified by any one property-owner in
bourgeois society. Indeed, taking property as one's example
makes this perfectly clear. For if the attempt to reduce pro
perty law to prohibitions against third parties is no more than
a logical trick, a garbled construct turned inside out, then the
portrayal of bourgeois property right as social obligation is
hypocrisy to boot.23
the minds of the professional jurists'. (Ernst Rudolf Bierling, luristische
Prinzipienlehre. 5 vols., Freiburg i.B. and Leipzig. 1 894, vol. I, p. 145.)

2 3 In his commentary on the Civil Code of the RSFSR, Goichbarg
emphasises that progressive bourgeois jurists· are already ceasing to con
sider private property as an arbitrary subjective right, seeing it instead
as an asset placed at the disposal of the individual [and associated with
positive obligations to the whole - in 3rd Russian ed., but omitted in
German ed.-Ed.] Goichbarg refers specifically to Duguit, who main
tains that the owner of capital should be legally protected only because,
and to the extent that, by correctly investing his capital, he fulfils a
socially useful function.
Such observations, typical of bourgeois jurists, are the early warning
signals of the downfall of the capitalist epoch. Yet the bourgeoisie con
cedes such observations on the social functions of property only because
they do not seriously commit it to anything. For the real opposite of
property is not property understood as a social function, but socialist
planned economy, that is the abolition of property. The significance of
private property, its subjectivism, does not lie in the fact that each
person 'eats his own bread', not, that is, in the act of individual con
sumptio�, even if this be productive consumption. Rather, it lies in
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Any property-owner, as well as everyone around him, un
derstands very well that the right to which he is entitled as a
property-owner has only so much in common with obligation:
that it is its polar opposite. Subjective law is the primary law,
·
for it is based, after all, on material interest, which exists inde
pendently of the external, or conscious, regulation of social life.
The subject as representative and addressee of every pos
sible claim, the succession of subjects linked together by claims
on each other, is the fundamental legal fabric which corres
ponds to the economic fabric, that is, to the production rela
tions of a society based on division of labour and exchange.
A social organisation with the means of coercion at its dis
posal is the concrete totality which we must arrive at after
first comprehending the legal relation in its purest and simplest
form. Consequently, when analysing the legal form, obligation,
stemming from an imperative or a command, seems to be a
factor which concretises and complicates things. Legal obliga
tion in its most abstract, simple, form should be seen as the
circulation, in the acts of appropriation and alienation, in the exchange
of commodities, in which the social economic purpose is simply a blind
outcome of private purposes and private autonomous decisions.
Duguit's declaration that the property-owner should only be protected
when he fulfils his social obligation has no meaning in this general
form. It is hypocrisy in the bourgeois state, and obscures the facts in
the proletarian state. For if the proletarian state were able to refer every
property-owner directly to his social function, it would achieve this by
stripping him of the right to dispose over his property. However, if it is
economically not in a position to do this, it will be compelled to protect .
private interests as such, merely imposing certain quantitative limits on
it. It would be an illusion to maintain that anyone within the borders
of the Soviet Union who has accumulated a certain quantity of ten
rouble notes is protected by our laws and courts for the sole reason that
this person has found, or will find, a socially necessary use for the
amassed notes. Further, Goichbarg appears to have completely over
looked property in capital in its most abstract, money, form, and makes
his observations as if capital only existed in the concrete form of pro
ductive capital. The anti-social aspects of private property can only be
eliminated de facto. that is by the development of socialist planned
economy at the expense of the market economy. But there is absolutely
no formula, be it even drawn from the writings of the most progressive
Western European jUrists imaginable, which can transform the legal
transactions arising out of our Civil Code into socially useful transac
tions, and can transfonn every property-owner into a person performing
social functions. Such an abolition of private economy and private
law on paper can only serve . to obscure the perspective of its real
abolition.
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reflection and correlate of the subjective legal claim. In analys
ing the legal relation. it is abundantly clear that obligation can
not exhaust the logical content of the legal form. Indeed. it is
not even an autonomous element of it. Obligation always figures
as the reflection and correlate of right. One party's debt is
something owed and guaranteed to the other party. Right.
from the creditor's point of view. is obligation for the debtor.
The category of law only becomes logically complete where it
embraces the representative and bearer of right. whose rights
are nothing but the obligations of others towards him. This
dualistic nature of law is particularly emphasised by
Petrazhitsky. who gives it a fairly flimsy basis in the form of
the psychological theory he invents ad hoc. However. it should
be noted that this dialectical relationship of right and obliga
tion has been very precisely formulated by other jurists. free of
any psychologism.u
Thus the legal relation not only shows us law in its actual
workings. but also reveals the characteristic traits of law as a
logical category. In contrast to this. the norm as such. as a pre
scriptive Ought. is as much an element of ethics. aesthetics.
and technology as it is of law.
Contrary to Alexeyev's opinion. the difference between tech
nology and law in no way resides in the fact that technology
has a purpose external to its subject-matter whilst in the legal
'system every purpose must be posited as an end in itself. 2� In
what follows. it will be argued that the only 'end in itself
for the legal system is commodity circulation. Let us look at the
technique of a teacher or a surgeon: for the teacher the child's
psyche is his subject. while for the surgeon it is the organism
of the person being operated on. But no- one. presumably. would
dispute the fact that the subject is also the purpose in these
cases.
The legal system differs from every other form of social sys
tem precisely in that it deals with private. isolated subjects.
The legal norm acquires its differentia specifica. marking it out
from the general mass of ethical. aesthetic. utilitarian. and other
2. Cf. for example Adolf Merkel, luristische Enzyklopiidl"e. Berlin and
Leipzig, 1 8 84, section 146; and Nikolay Mikhaylovich Korkunov,
Encylopaedia of Law (Entsiklopediya prava).
U I. Alexeyev, Introduction to the Study of Law (Vvedenie
prava), Moscow, 1 9 1 8 , p. 1 14.
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such regulations, precisely because it presupposes a person
endowed with rights on the basis of which he actively makes
claims.26
The attempt to make the idea of external regulation the
fundam,ental logical element in law leads to law being equated
with a social order established in an authoritarian manner.
This current in juridical thought accurately reflects the spirit of
the age in which the Manchester school and free competition
were superseded by the monopolies of large-scale capital and
by imperialist policies.
Finance capital sets much greater store on a strong arm and
discipline than on the 'eternal and inalienable rights of the in
dividual citizen' . The capitalist proprietor, transformed into
the recipient of dividends and profits on speculations, cannot
but regard the 'sacred right of property' with a certain cynicism_
One need only refer to Ihering's diverting lamentations about
the 'mire of speculation and fraudulent stockjobbery', beneath
which the 'healthy feeling for law' has been submerged.27
It is not difficult to establish that the idea of unconditional
subjection to an external norm-setting authority has nothing
whatever to do with the legal form. One need only look at
examples of structures which take such a conception to the
limit, and are therefore particularly clear. Take the military unit
set out in formation, where many people are subordinate in
their movements to a common order in which the only active
and autonomous principle is the will of the commander. Or
take another example : the Jesuit order, in which all brothers
of the order carry out the will of the superior blindly and with
out protest. One has merely to immerse oneself in these exam
ples to reach the conclusion that the more consistently the
principle of authoritarian regulation is applied, excluding all
reference to separate autonomous wills, the less ground there
remains for applying the category of l aw. This is particularly
noticeable in the realm of so-called public law. It is here that
legal theory encounters the most serious difficulties. Generally
speaking, the very phenomenon that Marx characterised as the
26

'Law is not given to the person in need of it for nothing' (M. A.
Muromtsev, The Formation of Law, Obrazovanie prava. 1 885, p. 33),
2 7 Rudolf von Ihering, Der Kampf um's Recht (2nd ed., Regensburg,
1 872), Vienna, 1 900.
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separation of the political state from civil society is reflected
in the general theory of law as two independent problems, each
of which has a particular place in the system and is resolved
independently of the other. The first problem is purely abstract:
it is the cleavage of the basic concept into t h e two facets which
we have described above. Subjective law is the characteristic
trait of the egoistic person as 'a member of civil society, an
individual withdrawn into h imself, into the confines of his
private interests and private caprice, and separated from the
community'.28 Objective law is the expression of the bourgeois
state as a whole, which 'feels itself to be a p olitical state and
asserts its universality only in opposition to these elements of

its being' . 29
The problem of subjective and objective law is the general
philosophical formulation of the problem of the individual as
member of civil society and as citizen of a state. This problem
comes up yet again (this time in more concrete form) as the
problem of public and private law. The problemjs here reduced
to delineating various spheres of law which actually exist, to
distributing under various headings institutions which emerged
historically. Dogmatic jurisprudence, with its formal-logical
method, can obviously solve neither the first n or the second
problem. nor can it elucidate the connection between the two.
The split into public and private law presents specific diffi
culties for this reason alon e: that only in the abstract can one
draw a line between the egoistic interest of man as a mem
ber of civil society and the abstract universal interest of the
political whole. In reality, these elements are interdependent,
so that it is impossible to indicate the particular legal institu
tions which embody this much- tru mpeted private interest en
tirely and in pure form.
Another difficulty is that even if the jurist manages to draw
an empirical line between the institutions of public and private
law more or less successfully, he comes up against the identi
cal problem again within the limits of each of these two
do mains. This problem, which had to all appearances been
solved, appears this time in a somewhat different, abstract,
28

Marx, 'On the Jewish Question', in Marx and Engels, Collected

Works, vol. Ill, 1 975, p. 164. [Ed.]
29 Ibid, p. 153. [Ed.]
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formulation as the contradiction between subjective and objec
tive law. Subjective public rights - just the same old private
rights again (and thus private interests too) , resurrected and
merely somewhat metamorphosed - intrude into a sphere ill
which the impersonal common interest, reflected in the norms
of objective law, should hold sway. Yet while civil law, which
is concerned with the fundamental, primary level of law, makes
use of the concept of subjective rights with complete assur
ance, application of this concept in public-law theory creates
misunderstandings and contradictions at every step. For this
reason, the system of civil law is distinguished by its simpli
city, clarity and perfection, while theories of constitutional
law teem with far-fetched constructs which are so one-sided
as to become grotesque. The form of law with its aspect of
subjective right {Berechtigung){lO is bom in a society of isolated
bearers of private egoistic interests. If all economic life is to be
built on the principle of agreement between autonomous wills,
every social function, in reflecting this, assumes a legal charac
ter. It is in the nature of political organisation that it does not
promote the full development of, nor does it have such para
mount significance for, private interests as does the economic
system of bourgeois society. Hence subjective public rights
also appear as something ephemeral, lacking genuine roots,
something eternally dubious. Yet at the same time the state is
not a legal superstructure, but can only be conceived of as
such.51
The theory of law cannot equate the rights of the legislature,
those of the executive, and so on with, for example, the right
of the creditor to restitution of the sum borrowed from him .
This would imply subs tituting isolated private interest for the
dominance of the universal, impersonal interest of state assum
ed by bourgeois ideology. B ut at the same time, every jurist is
aware of the fact that he cannot endow these rights with any
other content in principle without the legal form slipping
from his grasp altogether. Constitutional law is only able to
3 0 For Kelsen's explanation of the term Bereclztigung the reader is re
ferred to note 22 .f the introduction by Pashukanis (p. 58). [Ed.]
81 'For juridical knowledge it is exclusively a matter of answering the
question : how should one conceive of the state in legal terms?' (Georg
Jellinek, System der subjektiven otJ·entlichen Rechte (Fre iburg LB . , 1892) ,
Tiibingen, 1 905, p. 1 3).
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exist a s a reflection of the private-law form in the sphere of
political organisation. otherwise it ceases to be law entirely.
Every attempt to present a social function as it is. simply as a
social function. and a norm simply as an organisational regu
lation. would mean the death of the legal form. The real pre
requisite for such an abolition of the legal form and of legal
ideology is. however. a society in which the contradiction be
tween individual and social interests has been broken down.
But the very thing which characterises bourgeois society is
that universal interests are disengaged from. and set in opposi
tion to. private interests. In this antithesis. they themselves
involuntarily assume the form of private interests. that is.
legal form. As could be expected. the juridical factors in state
organisation are primarily those which can be adapted to the
framework of conflicting isolated private interests. 32
Goichbarg even disputes the necessity for separating out the
concepts of public and private law :
32 Cf. for example;. Kotlyarevsky's observations on the right to vote :
'In the constitutional state, the elector fulfils a specific function imposed
on him by the state order laid down in the constitution. But it is impos
sible simply to attribute this function to the elector while ignoring the
right it confers on him'. For our part, we would like to add that it is
equally impossible simply to transform bourgeois property into a social
function. Kotlyarevsky is quite right to give further emphasis to the fact
that, if one follows Labande in denying the element of the elector's
subjective right, 'the representatives' eligibility for election loses all
legal significance, becoming purely a question of technical expediency'.
Here too we find, yet again, the same contradiction between technical
expediency, based on unity of purpose, and legal organisation, based on
the differentiation and opposition of private interests. Finally, represen
tative constitutional government is ultimately stamped as legal with the
introduction of the judicial, or judicial-administrative protection of the
elector's rights. The judicial process and the conflict of parties figures
here too as an important element in the legal superstructure. (Cf. S. A.
Kotlyarevsky, Power and Law, Vlast' i provo, M oscow, 1 91 5 , p . 25.)
Constitutional law first becomes the subject of juridical attention as
constitutional law with the emergence o f mutually warring forces , like
king and parliament, upper and lower house, the executive and the
people's electe d representatives. The same is tru.e of administrative law.
Its legal content consists solely in safeguarding the rights of the popu
lation on the one hand, and the representatives of the bureaucratic
hierarchy on the other. Over and above this, administrative law, or police
law, as it used to be called, displays a motley mixture of technical regu
lations, political prescriptions. and so on.
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The jurists have never been successful in dividing law into
public and private law . . . , and this division is only recog
nised nowadays by the most reactionary jurists, ours included.88

Goichbarg further substantiates this · notion that it is un
necessary to divide law up into public and private law with
several observations. First, that the Manchester-school princi
ple of non-intervention in economic affairs by the state is out
dated in the twentieth century. Second, that unlimited indivi
dual choice in the economic sphere is detrimental to the in
terests of the whole. Third, that even in countries where there
has not been a proletarian revolution, there are numerous
structures which combine the realms of public and private
law. Lastly, that in our country, where economic activity is, in
the main, concentrated in the hands of state agencies, there
is no longer any point in differentiating the concept of private
law from other concepts.
It would seem that this line of argument rests on a whole
series of misconceptions. The choice of one or other direc
tion in practical politics does not decide anything with re
ference to the theoretical difference between certain concepts.
We can be sure, for example, that the establishment of econo
mic relations based on market transactions has many detrimen
tal consequences. Nevertheless, it does not follow from this that
the distinction between the concepts 'use value' and 'exchange
value' is theoretically untenable. Neither would there be any
point in reiterating the assertion that the spheres of public
and private law merge, if one were unable to distinguish be
tween these two concepts. How could entities which have no
separate existence merge? Goichbarg's objections are based on
the notion that the abstractions mentioned, 'public law' and
'private law', are not the product of historical development. but
were simply dreamt up by the jurists. Yet it is precisely this con
tradiction which is the most typical attribute of the legal form
as such. The division of law into public and private law charac
terises this form from the historical as well as from the logical
aspect. Positing this contradiction as simply non-existent in
no way makes one superior to the 'reactionary' practical jurists ;
scholastic definitions with which they operate.
H A. Goichbarg, Economic Law (Khozyaystvennoe pravo), p. 5.
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on the contrary, it forces one to employ the same formal.
scholastic definitions with which they operate.
Thus the very concept of 'public law' can only be developed
through its workings, in which it is continually repulsed by
private law; so much so that it attempts to define itself as the
antithesis of private law, to which it returns, however, as to
its centre of gravity.
The attempt to take the opposite course, to locate the fun
damental definitions of private law - which are none other
than the definitions of law itself - by starting out from the
concept of the norm, can produce no result other than lifeless
formal constructs with ineradicable internal contradictions.
Law as a function ceases to be law, while legal power
(Berechtigung) without the supporting private interest becomes
something intangible and abstract which can easily turn into
its own opposite, that is, into obligation. (Every public right
is of course simultaneously obligation.) Parliament's 'right' to
approve the budget is as unstable, problematic, and in need
of interpretation as the 'creditor's right' to recover the sum
lent by him is easily understood qnd 'natural'. Whereas in civil
law disputes are dealt with on the level Ihering called sympto
matic of law, here the basis of jurisprudence itself is in question.
Herein lies the source of the methodological wavering and un
certainty which threaten to transform jurisprudence sometimes
into sociology, sometimes into psychology.
On the basis of the above exposition. several of my critics,
among them Razumovsky and n'insky, apparently thought that
I had set myself the task of 'constructing a theory of pure
jurisprudence'. n'insky concluded that this task had remained
unfulfilled :
The author has produced a theory of law which is basically
sociological.

although he intended to construe it as pure

jurisprudence. 3�

In Razumovsky's case, he expresses no definite opinion about
my results, but neither does he question the existence of the
above-mentioned intention. which he censures most severely :
His (that i� mine, E.P.) concern that method.logical

analy s es

could transform jurisprudence into sociology or psychology

34 Cf. T. Il'insky, in Molodaya Gvardiya, no. 6.
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merely illustrates his inadequate conception of the nature of
Marxist analysis . . . This is all the more mysterious - (thus
my critic expresses his astonishment. E.P.) - since Pashukanis
himself sees a certain discrepancy between

so ciologic al

and

legal truth and since he knows that the legal view is one
sided.35

Yes, it is indeed strange. On the one hand I am presumed to
be afraid that jurisprudence will be transformed into sociology.
on the other I admit that the legal view is one-sided. On the
one hand I try to present a theory of pure jurisprudence. while
on the other it turns out that I have produced a sociological
theory of law. How can these contradictions be resolved ? The
solution is very simple. As a Marxist. I did not set myself the
task of constructing a theory of pure jurisprudence. nor could
I set myself such a task. From the very first I had a clear idea of
the goal which n'insky says I have reached unconsciously. My
aim was this: to present a sociological interpretation of the
legal form and of the specific categories which express it. This
is exactly why I gave my book the explanatory subtitle: Con
tribution to a Critique of the Fundamental Juridical Concepts.
Indeed my task would have been quite pointless. were I to deny
the existence of the legal form itself and to discard the cate
gories which express this form as idle fancies.
When I describe the unreliability and inadequacy of juridical
constructs in the field of public law. and. in the process. speak
of the methodological vacillations and uncertainty which
threaten to transform jurisprudence sometimes into sociology.
at others into psychology. it is a strange idea to imagine that
I mean thereby to warn against any attempt to carry out a
sociological critique of jurisprudence from a Marxist standpoint.
After all. such a warning would be directed primarily at myself.
The propositions which elicited Razumovsky's amazement. and
which he explains by my inadequate understanding of the nature
of Marxist analysis. refer to the conclusions of bourgeois juris
prudence. whose conceptual structure loses all credibility as
soon as it loses sight of the exchange relation (in the widest
sense of the word) . Perhaps I should have made it: obvious by
35

Cf. Isaak Petrovich
A kademii. no. 8 .

Razumovsky, in Vestnik Kommuni sticheskoy
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an explicit reference that that phrase about the 'danger threat
ening jurisprudence' is an allusion to the lament of a bourgeois
legal philosopher. This lament relates, not to the Marxist cri
tique (which had not yet ruffled the minds of the 'pure jurists'
in those days) , but to the attempts of bourgeois jurisprudence
itself to mask the limitations of its own method by borrowing
from sociology and psychology. So far was it from my mind to
imagine that I could be seen as a 'pure jurist', whose heart
grieves for jurisprudence threatened by the Marxist critique,
that I did not take such precautionary measures.

4. Commodity and Subject

Every legal relation is a relation between subjects. The subject
is the atom of legal theory, its simplest, irreducible element.
Consequently we begin our analysis with the subject.
Razumovsky does not agree with me that the analysis of the
concept 'subject' is basic to the investigation of the legal form .
This category of developed bourgeois society seems to him
firstly, too complicated, and secondly, not characteristic of pre
ceding historical epochs. In his opinion. 'the development of
the relation which is fundamental to all class society' should be
the point of departure' / and this, as Marx says in his Introduc
tion, is 'property, which develops from actual appropriation into
legal property'.2 In laying bare the course of this development,
Razumovsky too concludes that it is only in the process of
development that private property in the modem sense takes
. shape as such, and then only to the extent that it goes hand in
hand , not only with the 'possibility of unimpeded possession
thereof', but also with the 'possibility of its alienation'. 3 In
effect, this also means that the legal form in its developed state
corresponds to bourgeois-capitalist socia( relations . It is clear
that particular forms of social relations do not invalidate either
these relations in themselves, or the laws upon which they are
founded. Thus the appropriation of a product within a given
social formation and thanks to the forces at work within it is a
basic fact or, if you like, a basic law. But this relation of private
property assumes legal form only at a certain stage of develop-

1

Isaak Petrovich Razumovsky, Problems of the Marxist Theory of
Law (Problemy marksistsklY)l teorii prava), Moscow, 1 925. p. 1 8 .
I Cf .
Marx, Grundrisse: Introduction to the Critique of Political
Economy, 1973 ed., p. 102. [Ed .]
S Razumovsky, Problems
. . , op. cit., p. 1 14.
.
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ment of the productive forces and of the corresponding division
of labour. Razumovsky thinks that by basing my analysis on
the concept of the subject. I am eliminating the relationship of
dominance and subservience from my investigation. whereas.
of course. possession and property are inextricably bound up
with this relationship. It would not occur to me to dispute this
link. I merely maintain that property becomes the basis of the
legal form only when it b ecomes something which can be freely
disposed of in the market. The category of the subject serves
precisely as the most general expression of this freedom. What.
for example. is the significance of legal ownership of l.and and
soil ? ' Simply', says Marx. 'that the landowner can do with his
land what every owner of commodities can do with his commo
dities'.4 Yet it is precisely by completely liberating land-owner
ship from the relation of dominance and subservience that
capitalism transforms feudal land-ownership into modern
landed property. The slave is totally subservient to his master.
This is exactly why this exploitative relationship requires no
specifically legal formulation. The wage worker, on the con
trary. enters the market as a free vendor of his labour power.
which is why the relation of capitalist exploitation is mediated
through the form of the contract. I think these examples suffice
to demonstrate the decisive importance of the subject for any
analysis of the legal form.
Idealist theories of law develop the concept of the subject
from this or that general idea, that is, by purely speculative
means.
The fundamental concept of law is freedom . . . The abstract
concept of freedom is the possibility of self-determination
. . . Man is the subject of rights for the reason that he has this
possibility. and that he has free-will. �

Compare Hegel :
Personality essential1y involves the capacity for rights and con
stitutes

the concept and the

basis

(itself abstract) of the

Marx, Capital. vol. m, 1 962 ed., p. 602.
Georg Friedrich Puchta, Kursus der Institutionen. 3 vols., Leipzig, vol.
I, 1 850, pp. 4-9. [VoL I has a second title page reading : Einleitung in
4

5

die Rechtswissenschaft uTid Geschichte des Rechts bey dem romischen
Volk. Transl.]
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system of abstract and therefore formal right. Hence the
imperative of right is: 'Be a perso� and respect others as
persons'.s

And further :
What is immediately different from free mind is that which,
both for mind and in itself, is the external pure and simple, a
thing, something not free. not personal. without rights. 7

In what follows, we shall see in what sense this contradistinc
tion between thing and subject provides the key to an under
standing of th e form of law. In contrast, dogmatic juris
prudence employs this concept from the formal aspect. In its
eyes, the subject is nothing more than a 'means of j uridical
qualification of a phenomenon from the point of view of its
fitness or unfitness for participation in legal intercourse '.8
Hence dogmatic jurisprudence avoids altogther putting the
question of how man was transformed from a zoological indi
vidual into a legal subject, since it proceeds from the legal

process as from a finished form, given a priori
In contrast to this. Marxist theory considers every social form
historicallv. Conseq uently, it sets itself the task of elucidating
those historically given material conditions which brought this
or that category into being. The material preconditions for the
community of law or for transactions between legal subiects
are specified by Marx himself in volume one of Capital, albeit
only in passing, in the form of fairly general allusions. None
.

theless. these hints contribute far more to the understanding
of the juridical element in human relations than any of those
bulky treatises on the general theory of law. In Marx, the
ana Ivsis of the form of the subject follows directly from the
ana Ivsis of the commodity forni. Capitalism is a society of
commodity-owners first and foremost. This mean s that social
relati ons in the production process assume a reified form in that

the products of labour are related to each other as values.
The commodity is a thing in which the concrete multi-

6

Hegel, Philosophy of Right. translated by T. M. Knox, Oxford :
Oxford University Press, 1 957, section 36.
7 Ibid., section 42.
8 Cf. Rozhdestvensky, Theory of Subjective Public Rights (Teoriya
sub'yektivnykh publichnykh prav), p. 6.
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plicity of use-values becomes simply the material shell of the
abstract property of ·value. which manifests itself as the capa
city to be exchanged with other commodities in a specific
relation.
This property appears as an intrinsic na tural property of
objects themselves. according to a sort of natural law which
operates behind people's back. quite independently of their
wilL
Whereas the commodity acquires its value independently of
the will of the producing subject. the realisation of its value in
the process of exchange presupposes a conscious act of will on
the part of the owner of the commodity. or as M�rx says :
Commodities cannot themselves go to market and perform
exchange in their own right. We must, therefore, have re
course to their guardians, who are the possessors of commodi
ties. Commodities are things, and therefore lack the power to
resist man. If they are unwilling, he can use force ; in other
words, he can take possession of them.9

It follows that the necessary condition for the realisation of
the social link between people in the production process reified in the products of labour and disguised as an elementary
category

(Gesetzmassigkeit)

-

is

a

particular relationship

between people with products at their disposal. or subjects
whose 'will resides in those objects'.lo
. . . That good s contain labour is one of their intrinsic qualities ;
that they are exchangeable is a distinct quality, one solely
dependent on the will of the possessor, and one which pre
supposes that they are owned and alienableY

At the same time . therefore. that the product of labour
becomes a commodity and a bearer of value. man acquires the
capacity to be a legal subject and a bearer of rights.l�
9 Marx, Capital, vol. I, 1 976 ed., p. 178.

10

Ibid.

11 Rudolf Hilferding, Bohm-Bawerk's Criticism of Marx, edited with
an introduction by P. M. Sweezy , London : Merlin Press, 1 975, pp. 1 871 88.
12 Man as a commodity, in other words the slave becomes a reflected
subject as soon as he acts as someone disposi�g over commodities
(objects) and participates in circulation. (On the rights of slaves to con-
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The person whose will i s declared a s decisive is the legal sub
ject.13

Simultaneously with this. social life disintegrates. on the one
hand into a totality of spontaneously arising reified relations
(including all economic relations : price level, rate of surplus
value. profit rates and so forth) - in other words. the kind of
relations in which people have no greater significance than
objects - and. on the other hand. into relations of a kind where
man is defined only by contrast with an object, that is, as a
subject. The latter exactly describes the legal relation. These
are the two basic forms, which differ from one another in prin
ciple, but are at the same time interdependent and extremely
closely linked. The social relation which is rooted in production
presents itself simultaneously in two absurd forms :

as the

value of commodities, and as man's capacity to be the subject
of rights.
Just as in the commodity, the multiplicity of use-values
natural to a product appears simply as the shell of value, and
the concrete types of human labour are dissolved into abstract
human labour as the creator of value, so also the concrete
multiplicity of the relations between man and objects manifests
itself as the abstract will of the owner. All concrete peculiari
ties which distinguish one representative of the genus homo
sapiens from another dissolve into the abstraction of man in
general. man as a legal subject.
If objects dominate man economically because, as commodi
ties, they embody a social relation which is not subordinate to
man, then man rules over things legally, because,

in

his capa

city as possessor and proprietor, he is simply the personifica
tion of the abstract, impersonal. legal subject, the pure pro
duct of social relations ; in Marx's words:
elude legal transactions under Roman law, see Y osif Alekseyevich
Pokrovsky, History of Roman Law, Istoriya rimskogo prava, 2nd ed.,
Petrograd, 1 9 1 5 , vol. II, p. 294.) In contrast to this, in modern society,
the free man, that is to say the proletarian, when seeking in this role
a market for the sale of his labour power, is treated as an object and
is subject to the same prohibitions and quota allocations under the
immigration laws as are other commodities imported across national
boundaries.
IS Bernhard Windscheid, Lehrbuch des Pandektenrechts, 9th ed., 3 vots.,
FranJcfurt a.M., 1 906, vol. I, section 49.
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In order that these objects may enter into relations with each
other as commodities. their guardians must place themselves in
relation to one another as persons whose will resides in those
objects. and must behave in such a way that each does not
appropriate the commodity of the other. and alienate his own.
except through an act to which both parties consent. The
guardians must therefore recognise each other as owners of
private property.H
Obviously the historical evolution of property as an institu
tion of law. with the many and varied methods of appropriating
and protecting it. with all its modifications in relation to dif
ferent objects and so on. took place in a far less well-ordered
and consistent manner than the logical deduction set out above
might suggest. Yet this deduction alone reveals the universal
significance of the historical process.
After he has become slavishly dependent on economic rela
tions. which a,i:e behind his back in the shape of the law of
value. the economically active subject - now as a legal subject acquires. in compensation as it were. a rare gift : a will. juri
dically constituted . which makes him absolutely free and equal
to other owners of commodities like himself. 'Everyone shall
be free. and shall respect the freedom of others . . . Everyone
possesses

his

own

body as the free tool of his will ' . a

This is the premise from which the natural-law theoreticians
start. The idea of the isolated and self-contained nature of the
human personality. this 'natural state' from which . the 'conflict
of freedom to infinity' follows. corresponds exactly to com
modity production. where the producers are formally auto
nomous. linked only by the artificially created legal system.
This legal condition itself or. to quote Fichte again. 'the co
existence of many free beings. who shall all be free. the free
dom of one not interfering with the freedom of others' . is
nothing but the idealised market. transported to the nebulous
heights

of philosophical abstraction. liberated from crude

empiricism. This idealised m arket is where the autonomous pro
ducers come together ; for. as another philosopher tells us:

14

Marx, Capital. vol. I, e d . cit., p. 1 78.
Johann �ottfried Fichte. Rechtslehre, Leipzig, 1 9 1 2, p. 1 0; [cf. Eng

lIsh translation. The Science of Rights, translated by A. E. Kroeger,
Philadelphia : J. B. Lippincott & Co., 1 869, pp. 1 9. 94 and 178.-Ed.]
l�
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in commercial transactions, both parties do as they wish, tak
ing no greater liberty than they themselves grant others.16
The increasing division of labour, improvements in com
munications, and the �esulting development of exchange, made
value an economic category, that is to say, the embodiment of
supra-individual social relations of production. For this to
occur, separate casual acts of exchange must be transformed
into expanded, systematic commodity circulation. At this stage
of development, value ceases to be casual appraisal, loses the
quality of a phenomenon of the individual psyche, and acquires
objective economic significance. In the same way, there are real
conditions necessary for man to be transformed from a zoo
logical individual into an abstract, impersonal legal subject,
into the legal person. These real conditions are the consolida
tion of social ties and the growing force of social organisation,
that is, of organisation into classes, which culminates in the
'well-ordered' bourgeois state. At this point the capacity to be
a legal subject is d efinitively separated from the living concrete
personality, ceasing to be a function of its effective conscious
will and becoming a purely social function. The capacity to act
is itself abstracted from the capacity to possess rights. The legal
subject acquires a double in the shape of a representative, and
himself attains the significance of a mathematical point, a
centre in which a certain number of rights is concentrated.
As a result, bourgeois-capitalist property ceases to be un
stable, precarious, purely factual property which may at any
moment be contested and have to be defended, weapon in hand.
It is transformed into an absolute, fixed right which follows the
object wherever chance may take it, and which, ever since
bourgeois civilisation extended its rule to encompass the whole
globe, has been protected the world over by laws , police and
lawcourts. 1 7
16 Herbert Spencer, Social Statics, 1 8 50, Chapter 1 3.
17 The development of so-called rules of warfare is nothing but a
gradual consolidation of the inviolability of bourgeois property. Until
the French Revolution, populations were plundered by their own as
well as by enemy soldiers, without hindrance or prohibition. Benjamin
Franklin was the first to proclaim as a political principle, in 1 785, that
in future wars : 'peasants, labourers and merchants should be able to
follow their occupations peacefully, under the protection of both warring
parties'. In his Contrat Social, Rousseau posits the rule that war would
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At this stage of development. the so-called 'will- theory' .of
subjective rights begins to seem out of touch with reality. 18
People prefer to define law in the subjective sense. as the 'share
of earthly possessions which the general will guarantees one
person as his acknowledged due'. This entirely precludes the
necessity for the person to exercise his will. or to have the
capacity to act. Dernburg's definition is indeed better suited to
the mental framework of the modem jurist who deals with the
legal capacity of idiots. babes in arms. legal persons. and so
forth. In contrast to this. the ultimate consequences of the will
theory are synonymous with the exclusion of the categories
cited from the ranks of legal subjects. 19 There is no doubt that
Demburg comes closer to the truth when he conceives of the
legal subject as an exclusively social phenomenon. Yet it is per
fectly clear to us why the element of will plays such a decisive
role in constructing the concept o£ the legal subject. Dernburg
does concede this in part. when he asserts :
Rights in the subjective sense existed historically long before
the formation of a political system conscious of itself. They
were based in the personality of the individual and the respect
for his person and property which he was able to exact and
enforce. Only by abstraction from the contemplation of exist
ing subjective rights did the concept of the legal system
gradually take shape. To hold that rights in the subjective

be waged between states, but not between the citizens of those states.
The legislation of the [Geneva] Convention punished soldiers very
harshly for plundering, whether in their own or in a foreign country.
It was not until 1 899, in the Hague, that the principles of the French
. Revolution were given the status of statutes of international law. (Mor<>
over, justice demands reference here to the fact that, wheeras Napoleon
felt some embarrassment when imposing the Continental blockade, and
saw fit to justify this measure in his message to the Senate as a mea
sure 'which affects the interests of private persons as a result of the
conflicts of rulers' and 'is reminiscent of the barbarity of long-gone
centuries'; yet, in the last World War, the bourgeois governments
injured the property rights of the citizens of both warring parties openly
and without a trace of embarrassment).
18 Cf. Heinrich Demburg, Pandekten, 7th ed., 3 vols., Berlin, 1 902,
vol. I, section 39.
19 In relation to legal persons, see Alois von Brinz, Lehrbuch der
Pandekten (2 parts, Erlangen, 1 857-71 ; 2nd ed., 4 vols ., Erlangen, 1 87395), vol. II. p. 984.
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sense merely emanate from law in the objective sense is there
fore ahistorical and incorrect.2o
Obviously only someone who had not merely a will at his
disposal. but also wielded a considerable degree of power, was
able to ' exact and enforce'. Like the majority of jurists, Dem
burg tends to treat the legal subject as 'personality in general',
that i s to say, as an eternal category beyond particular historical
conditions. From this point of view, being a legal subject is a
quality inherent in man as an animate being graced with a
rational will. In reality, of course, the category of the legal sub
ject is abstracted from the act of exchange taking place in the
market. It is precisely in the act of exchange that man puts
into practice the formal freedom of self-determin a tion. The
market relation provides a specifically legal illustration of the
contradic.on between subject and object. The object is the
commodity, the subject is the owner of the commodity, who
disposes of it in the acts of appropriation and alienation. It is
in the exchange transaction in particular that the subject figures
for the first time in all the fullness of its definitions. The for
mally more perfected concept of the subject, which retains only
legal capacity, tends rather to distance us from the true his
torical significance of this juridical category. That is why the
j urists find it so difficult to do without the element of active
will in the concepts of 'subject' and 'subjective law'.
The sphere of dominance which has taken on the form of
subjective law is a social phenomenon attributed to the indivi
dual in the same way that value - likewise a social phenomenon
- is attributed to the object as a product of labour. Legal fetish
ism complements commodity fetishism.
Hence, at a particular stage of development, the social re
lations of production assume a doubly mysterious form. On
the one hand they appear as relations between things (com
modities), and on the other, as relations between the wills of
autonomous entities equal to each other - of legal subjects. In
addition to the mystical quality of value , there appears a no
less enigmatic phenomenon : law. A homogeneously integrated
relation assumes two fundamental abstract aspects at the same
time: an economic and a legal aspect.
2 0 Demburg, Pandekten, op. cit., vol. I, section 39.
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In the development o f juridical categories, the ability t o per
form exchange transactions is only one of various concrete
manifestations of the general capacity to act and of legal capa
city. Historically, however, it was precisely the exchange trans
action which generated the idea of the subj ect as the bearer of
every imaginable legal claim. Only in commodity production
does the abstract legal form see the light ; in other words, only
there does the general capacity to possess a right become dis
tinguished from concrete legal claims. Only the continual re
shuffling of values in the market creates the idea of a fixed
bearer of such rights. In the market. the person imposing liabili
ties simultaneously becomes himself liable. He changes roles
instantaneously from claimant to debtor. Thus it is possible to
abstract from the concrete differences between legal subjects
and to accommodate them within one generic concept. 21
Just as chance acts of exchange and primitive forms of ex
change, such as the exchange of gifts. preceded the exchange
transactions of developed commodity production. so too the
armed individual. (or, more often, group of people. a family
group, a clan, a tribe, capable of defending their conditions of
existence in armed struggle) , is the morphological precursor
of the legal subject with his sphere of legal power extending
around him. This close morphological link establishes a clear
connection between the lawcourt and the duel. between the
parties to a lawsuit and the combatants in an armed conflict.
But as socially regulative forces become more powerful. so the
subj ect loses material tangibility. His personal energy is sup
planted by the power of social. that is, of class organisation,
whose highest form of expression is the state.22
21 This did not occur i n Germany until the time when Roman law was
adopted, which is, moreover, proven by the fact that there are no
German words for the concepts 'person' and 'legal subject'. (Cf. Otto
Friedrich von Gierke, Dos deutsche Genossenschaftsrecht, 4 vols., Ber
lin, 1 87 3 ; vol. II : Geschichte des deu tschen KorperschaftsbegrifJs.
p. 30.)
22 F rom this moment on, the figure of the legal subject begins to appear
as something different from what it really is, that is to say not as the
reflection of a relation arising behind people's back, but rather as an
artificial creation of the human intellect. Yet the relations themselves be
come so habitual that they appear as indispensable conditions for every
community. The idea that the legal subject is a purely artificial con
struct is as much a step in the direction of a scientific theory of law as
the idea of the artificiality of money would be for economics.
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I n this form, the impersonal abstraction o f state power func
tioning with ideal stability and continuity in time and space
is th e equivalent of the impersonal, abstract subject.
This p ower in the abstract has a perfectly real basis in the
organisation of the bureaucratic machine, the standing army,
the treasury, the means of communication, and so on. All of
this presupposes the appropriate level of development of the
productive forces.
Yet before calling on the machinery of the state, the subject
depends on the stability of organically-based relationships. Just
as the regular r epetition of the act of exchange constitutes value
as a universal category beyond subjective appraisal and arbi
trary exchange ratios, so too the regular repetition of the sa me
relations - custom - lends new significance to the sphere of
subjective dominance by providing a basis for its existence in
the form of an external norm.
Custo m or tradition, as the supra-individual basis for legal
claims, corresponds to the restrictive nature and inertia of the
feudal social structure. Tradition, or custom, is by nature some
t hing confined to a particular, fairly narrow geographical area.
Consequently, all rights were considered as appertaining ex
clusively t o a given concrete subject or limited group of subjects.
Marx says that in the feudal world, every right was a privilege.
Every town, every estate. every guild lived according to its own
law. which pursued the person wherever he went. This epoch
completely lacked any notion of a formal legal status common
to all citizens. to all men. This situation had its parallel in the
economic sphere. in the self-supp orting closed economies, the
bans on import and export. and so on.
Personality never had the same content universally. Originally
rank, property, occupation. religious denomination, age, sex,
physical strength, and so on generated such extensive inequality
of legal rights that people could not see past the concrete dif
ferences to the constant elements of personality.23
Equality between subjects w as assumed only for relations
which w ere confined to a particular narrow sphere. Thus the
members of one and the same estate were equal in the realm
2S

Gierke, Genossenschaftsrecht, op. cit., vol. II, p. 35.
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of the law of that estate, members of one guild were equal in
the realm of guild law. At this stage, the legal subject as the
universal abstract bearer of every conceivable legal claim is in
evidence only as a bearer of concrete privileges.
Basically, however, even today the Roman dictum that the
personality is inherently equal and that inequality is merely
the outcome of an exceptional precept of positive law, has
permeated neither legal life nor legal consciousness. 2 4
Since there was no abstract concept of the legal subject in
the Middle Ages. the concept of t h e objective norm, applicable
to a wide. indeterminate circle of people. was also connected
with the establish ment of concrete privileges and freedo ms.
As late as the thirteenth century we find no trace of any
clear conception of the difference between objective law and
subjective rights or legal powers

(Berechtigungen) . Wherever

one looks, one finds that these two concepts are confused in the
patents and charters given the towns by emperors and princes.
The usual procedure for e�tablishing any sort of universal regu 
lation or norm was to turn ish a particular part of the country
or a section of t he population with certain kinds of legal quali
ties. The well-known formula :

'Stadtluft macht frei' ('City air

is liberating') has this character too . Judicial duels were abo
lished in t h e sa m e manner. Town dwellers' rights to the usu 
fruct of princely o r imperial forests are a further example of
rights conferred in this manner and regarded as being of an
identical nature.
The sa me mixture of subjective and obj ective elements is
evident in early municipal law. The municipal statutes were in
part general charters, and in part an enumeration of isolated
rights or privileges belonging to particular groups of citizens.
Only when bou rgeois relations are fully developed does law
become abstract in character. Every p erson becomes man in the
abstract.

all labour becomes socially useful labour In the

2 4 Ibid . , p. 34. [This quotation from Gierke in the German edition re
places the following in the 3rd Russian edition, although the same
page reference is given : 'Legal consciousness sees, at this stage, that
the same or analogous rights are approp riated by individual personali
ties or collectives. but it does not produce the inference that therefore
these personalities and collectives a re one and the same in their
attributes of rights.'-Ed.]
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abstract, 2 5 every subject becomes a n abstract legal subject. At
the same time, the norm takes on the logically perfected form
of abstract universal law.
The legal subject is thus an abstract owner of commodities
raised to the heavens. His will in the legal sense has its real
basis in the desire to alienate through acquisition and to profit
through alienating. For this desire to be fulfilled, it is abso
lutely essential that the wishes of commodity owners meet each
other halfway. This relationship is expressed in legal terms as
a contract or an agreement concl uded between autonomous
wills. Hence the contract is a concept central to law. To put it
in a more high-flown way : the contract is an integral part of
the idea of law. In the logical system of juridical concepts. the
contract is merely a form of legal transaction in the abstract,
that is, merely one of the will's concrete means of expression
which enable the subject to affect the legal sphere surrounding
him. Historically speaking, and in real terms, the concept of
the legal transaction arose in quite the opposite way, namely
from the contract. Ou tside of the contract, the concepts of the
subject and of will only exist, in the legal sense, as lifeless
abstractions. These concepts first come to life in the contract.
At the same time, the legal form too, in its purest and simplest
form, acquires a material basis in the act of exchange. C onse
quently the act of exchange concentrates, as in a focal point,
the elements most crucial both to political economy and to law.
In exchange, Marx says, 'the content of this juridical relation
(or relation of two wills) is itself determined by the economic
relation.' 2 6 Once arisen, the idea of the contract strives to
attain universal validity. The owners of commodities were of
course proprietors even before they acknowledged one another
as such, but in a different, organic , non-legal sense. 'Mutual
recognition' is nothing more than an attempt to rationalise,
2 5 'For a society of commodity producers, whose general social relation
of production consists in the fact that they treat their products as
commodities, hence as values, and in this material (sachlich) form bring
their individual, private labours into relation with each other as homo
geneous human labour, Christianity with its religious cult of man in the
abstract, more particularly in its bourgeois development, i.e. in Pro
testantism, Deism, etc., is the most fitting form of religion'. (Marx,
Capital, vol. I, ed. cit., p. 1 72.)
26 Ibid., p. 1 78. [Ed.]
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with the aid of the abstract formula of the contract, the organic
forms of appropriation based on labour, occupation and so on,
which th e society of commodity producers finds in existence
at its inception. Considered in the abstract, the relationship of
a person to a thing is totally devoid of legal significance. The
jurists sense this when they try to construe the institution of
private property as a relationship between subjects, in other
words, between people. Yet they conceive of this relationship
in a purely formal and, moreover, in a negative way, as a uni
versal prohibition, which excludes everybody but the owner
from using and disposing of the object. 27 This interpretation
may be adequate for the practical purposes of dogmatic juris
prudence, but it is quite useless for theoretical analysis. In these
abstract prohibitions. the concept of property loses any living
meaning and renounces its own pre-juridical history.
If,

then, development began from appropriation, as the

organic, 'natural' relationship between people and things, this
relation was transformed into a legal one as a result of needs
created by the circulation of goods, primarily, that is, by b uying
and selling. Hauriou p oints out that. at first, trade by sea and
by caravan did n ot create the need for property to be safe
guarded . The distance separating the people involved in ex
change from each other was the best protection against any
claims. The establishment of permanent markets created the
necessity for settling the question of right of disposal over
commodities, and hence for property law. 2 8 The property title

mancipatio per aes et libram in ancient Roman law shows that
it arose simultaneously with the phenomen on of domestic ex-

2 7 Thus, for example, Windscheid (Lehrbuch des Pandektenrechts, op.
cit., voL I, section 3 8), starting from the fact that law can exist only
between persons, but not between a person and a thing, concludes that :
'The law of objects knows only vetoes . . . the content of the will power
constituting this law, however, is a negative content : those opposed to
the person with rights shall . . . refrain from affecting the object and
shall not, by their attitude to the object, prevent that person from affect
ing the object.'
Siegmund Schlossmann (Der Vertrag, Leipzig, 1 876) draws the logical
conclusion from this view when he considers the concept of the law
of objects as merely a 'terminological aid'. In contrast to this, Dernburg
(Pandekten, op. cit. , vol. I, section 22, note 5) rejects this view, accord
ing to which 'even property, apparently the most positive right of all',
is supposed to have 'a purely negative content in legal terms'.
28 Maurice Hauriou, Principes de droit public, p. 286.
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change. Similarly, inheritance has only been established as a
property title since the time when civil intercourse became
interested in such a transfer. 2 9
,Writing of exchange, Marx says that one owner of com
modities may appropriate another's commodity in exchange for
his own only with the consent of the other commodity-owner.3o
This is exactly the notion which the representatives of the doc
trine of natural law tried to express by attempting to give pro
perty a basis in the form of a primitive contract. They are right
- not, of course, in the sense that such a contractual act did
take place at some historical point in time, but in that natural
or organic forms of appropriation assume a juridical 'rationale'
in the reciprocal transactions of appropriation and alienation.
In the act of alienation, abstract property right materialises as
a reality. Any other employment of an object is related to s ome
concrete form of its u tilisation as a means of production or
consumption. If, however, the object has a function as an
exchange value, it becomes an impersonal object, a purely legal
object, and the subject disposing of it becomes a purely legal
subject. The contrast between feudal and bourgeois property
can be explained by their different approach to circulation.
Feudal property's chief failing in the eyes of the bourgeois
world lies not in its origin (plunder, violence) , but in its inertia.
in the fact that it cannot form the object of a mutual guarantee
by changing hands through alienation and acquisition. Feudal
property. or property determined by estate, violates the fun
damental principle of bourgeois society : 'the equal opportunity
to attain inequality ' . Hauriou, one of the most astute bour
geois j urists, quite rightly emphasises reciprocity as the most
effective security for property. which can be brought about with
the minimum use of external force. This mutuality, which is
ensured by the laws of the market, lends property the quality
of an 'eternal' institu tion. In £ontrast to this, the purely poli
tical security vouchsafed by the coercive machinery of state
amounts to nothing more than the protection of specified per
sonal stocks belonging to the owners

-

an

aspect which has no

fundamental significance. In the past , the class struggle has
often resulted in a re- alloca tion of property, the expropriation
29 Ibid., p. 287.
3 0 Marx, Capital, vol. I, ed. cit., p. 1 78. [Ed.]
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of

usurers

and

l arge

landowners. 31

Yet

these

upheavals,

extremely unpleasant though they may have been for those
groups and classes who were their victims , did not shake the
foundations of private property, the economic framework link
ing economic units through exchange. The same people who
h ad rebelled against property h ad no choice but to approve it
next day when they met in the market as independent pro
ducers. That is the way of all non -prolet arian revolutions . It is
the logic al consequence of the ideals of the an archists. Whilst
they do, of course, reject the extern al char acteristic of bourgeois
law - state coercion and the st atutes - they preserve its inner
essence, the free contract between autonomous producers. 3 2
Thu s, only the development of the market creates the possi
bility of - and the necessity for - transforming the person
appropriating things by his labour (or by robbery) into a legal
owner. There is no clearly defined borderline between these two
ph ases. The 'n atural' ch anges into the juridica l imperceptibly.
ju st as armed robbery blends quite directly with trade.
K arner's definition of property differs from this. According
t o him,
property is de jure nothing but the power of disposal of a
person A over an object N, the mere relation between indivi
dual and natural object which. according to the law. affects
no other object and no other person (emphasis mine, E.P.) . The
object is private property, the individual a private person, and
the law is private law. This was in accordance with the facts
in the period of simple commodity production . . . 33
31 This gives rise to Engels' remark : 'It is thus entirely true that for
2,500 years private property could be protected only by violating pro
perty rights.' (Friedrich Engels, The Origin of the Family, Private
Property and the State', in : Marx and Engels, Selected Works, vol. III,
1 970, p. 28 1 .)
3 2 Thus Proudhon, for example, declares : 'I want the contract, but
not laws; for me to be free, the entire social structure must be altered
on the basis of reciprocal contract.' (Pierre Joseph Proudhon, Idee
generole de la Revolu tion au XIXe siecle.· Choix d'etudes sur la pratique
revolutionnaire et industneUe, Paris, 1 85 1 , p. 1 38). Yet he is forced to

add shortly after this : 'The norm according to which the contract shall
be fulfilled will not be based exclusively on justice, but also on the
common will of people living together. This will shall ensure the ful
filment of the contract, even by force if necessary. ' (Ibid., p. 293.)
s s Josef Karner (pseudonym of . Karl Renner), The Institutions of Pri
vate Law and their Social Functions, edited by O. Kahn-Freund, trans-
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This entire passage is a misconception from beginning to
end. Karner is here re-creating that old favourite - the paradigm
of Robinson Crusoe. Yet one wonders what point there is in
two Robinsons, of whom one does not know the other exists,
conceiving of their relationship to objects in a legal fashion.
when it is an exclusively factual relationship. 'Ibis law of the
isolated individual merits comparison with the proverbial value
of the 'glass of water in the desert'. Both value and property
law are engendered by one and the same phenomenon : the
circulation of products which have been transformed into com
modities. Property in the legal sense did not arise because it
occurred to people to invest one another with this legal capa
city, but because they were able to exchange commodities only
in the guise of property-owners. 'The unlimited power of dis
posal over objects' is nothing but the reflection of unlimited
commodity circulation.
Karner

states

that

the

property- owner 'is

quick-witted

enough to cultivate the legal aspect of his right. He alienates
the object'.u It does not occur to Karner that the 'juridical'
only begins with this 'cultivation' ; without it, appropriation
does not transcend the limits of natural, organic appropriation.
Karner admits that 'sale and purchase, loan, deposit, rent
existed previously, yet their range was very small, with regard
to the

persona as well as to the res'. 3 5 Indeed these various

legal forms of the circulation of goods were in existence at such
an early date that we have a precise formulation of lending
and borrowing even before the formula for property itself had
been elaborated. This fact alone is enough to provide the key
to a correct understanding of the legal nature of property.
Yet Karner believes that people were property- owners even
prior to buying and selling or pawning things. The relations we
have mentioned appear to him merely as 'quite secondary,
makeshift institutions, stop-gaps of petty bourgeois property'.
In other words, he proceeds from the assumption of totally
isolated individuals who have hit on the idea (one knows not
why) of creating a 'common will', and - in the name of this
lated by A. Schwarzschild, London : Routledge & Kegan Paul Ltd.,
1 949, pp. 266-2fJ7.
Si Ibid., p. 268.
8 � Ibid.
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common will - of ordering everyone to refrain from assaults
on objects belonging to someone else. Later - when they have
realised that the property-owner cannot be regarded as entirely
self-sufficient, either as a labourer or as a consumer - these
isolated Robinsons decide to supplement property through the
institutions of buying and selling, borrowing, lending and so
forth. This purely rational scheme of things stands the actual
development of things and concepts on its head.
Karner is here quite simply reproducing the so-called Hugo
Heysian system of interpretation of law. This too starts out in
just the same way, from man subjugating the objects of the
external world (law of objects), thence proceeding to the
exchange of services (law of obligations), to arrive ultimately
at the norms which regulate man's situation as member of a
family and the fate of his assets after his death (family law and
law of inheritance) . Man's relationship to the things produced
by him, or acquired by conquest, or forming, as it were, part
of his personality (weapons, jewellery) , has undoubtedly been
a factor in the historical development of private property. This
relationship represents property in its primitive, crude and
limited form. Private property first be<:omes perfected and uni
versal with the transition to commodity production, or more
accurately, to capitalist commodity production. It becomes
indifferent to the object and breaks off all ties with organic
social groupings (family, tribe, community) . It appears in its
most universal sense as the 'external sphere of freedom', 36 that
is, as the practical manifestation of the abstract capacity to be
the subject of rights.
Property in this purely legal form has little logical connec
tion with the organic natural principle of private appropriation
resulting from personal expenditure of energy, or as the pre
condition for personal use and consumption. The fragmenta
tion of the economic totality in the market renders the bond
between the property-owner and his property just as abstract,
formal, qualified and rationalistic, as the relationship of a per
son to the product of his labour (for example to the plot of
land he cultivates himself) is elementary and accessible even to
the most primitive turn of mind. ST Whilst there is a direct
IMI Hegel's Philosophy of Rights, ed. cit., section 4111. [Ed.]
17 It is for precisely this reason that the apologists of private property
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morphological connection between these two institutions :
private appropriation as the precondition for unlimited per
sonal usage, and private appropriation as the condition for sub
sequent alienation in the act of exchange, nonetheless, logic
ally speaking they are two different categories, and the word
'property' used to describe both, creates more confusion than
clarity. Capitalist landed property, for example, does not pre
suppose any kind of organic bond between the land and its
owner. On the contrary, it is only conceivable when land changes
hands with complete freedom.
The concept of landed property itself emerges simultaneously
with individually alienable landed property. The common land
of the Allmende was originally in no way the property of a legal
person - such a concept did not even exist - but was for the
usage of Mark-community members as a collective. 38
Capitalist property is basically the freedom to transform
capital from one form to another, the transfer of capital from
one sphere to another for the purpose of gaining the highest
possible unearned income. This freedom of disposition inherent
in capitalist property is inconceivable without the existence of
propertyless individuals, in other words, of proletarians. The
legal form of property is not at all incompatible with the fact
of the expropriation of a large number of citizens, for the capa
city to be a legal subject is a purely formal capacity. It qualifies
all people as being equally 'eligible for property', but in no way
makes property- owners of them. Marx's Capital illustrates this
dialectic of capitalist property brilliantly, both when it is
absorbed by 'fixed' legal forms, and when it explodes these
forms by the direct use of violence (in the period of primitive
accumulation) . Karner's analysis, which we have been discus
sing, has very little to offer in this respect which is new as
compared with volume one of Capital. Where Karner does try
to be original. he only creates confusion. We have already
drawn attention to his attempt to abstract property from that
aspect which constitutes it as juridical, that is, from exchange.
This purely formal conception carries yet another misconcepare particularly fond of appealing to this primitive relation, for they
know that its ideological force far outweighs its economic significance
for modern society.
3 8 O. Gierke, Genossenschaftsrecht, ed. cit., vol. II, p. 1 46 .
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tion in its wake : in analysing the transition from petty bour
geois to capitalist property, Kamer declares :
The legal institution of property . . . has undergone an exten
sive development in a relatively short period. It has suffered
a drastic transformation which has not, however, been accom
p anied by noticeable modifications of its legal structure .

and direcdy after this concludes :
The legal institution remains the same, as regards its norma
tive content, but it no longer retains its former social func

tions.ss

One wonders which institutions Kamer means. If he is re
ferring to the abstract formula of Roman law, then of course
there is nothing in that which could be changed. But this for
mula has governed petty property only in the epoch of developed
bourgeois capitalist relations.
However, if we consider guild trade and the peasant economy
in the epoch of serfdom, then we shall find quite a number of
norms limiting property right. A possible counter-argument is,
of course, that these limitations are all of a public-law nature
and do not affect the institution of property as such. But in
that case the entire argument is reduced to the assertion that a
particular abstract formula is identical to itself. Nonetheless,
even feudal and guild in other words, limited - forms of pro
perty revealed their function to be one of absorbing other
people's unpaid labour. The property arising from simple com
modity production, with which Karner contrasts the capitalist
form of property, is an abstraction as bald as simple com
modity production itself. For the transformation of even a por
tion of products into commodities, and the emergence of
money, together create the conditions for the appearance of·
usurer's capital which, as Marx puts it,
-

belongs together with its twin brother, merchant's capital, to
the antediluvian forms

of capital, which long precede the

capitalist mode of production and are to be found in the most
diverse economic formations of society.4 0
39
40

Karner, Institutions of Private Law, ed. cit., pp. 252 and 257.
Marx, Capital. vol. II, 00. cit., p. 580.
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Hence we can reach a conclusion diametrically opposed to
Karner's , namely : norms vary , but their social function remains
unchanged .
As the capitalist mode of production develops, the property
owner gradually rids himself of technical production functions,
thereby losing absolute legal sway over capital. In a j oint-stock
company, the individual capitalist is merely the bearer of a
title to a certain quota of unearned income. His economic
activity as a proprietor is almost totally limited to the sphere
of unproductive consumption. The main bulk of the capital be
comes an utterly impersonal class force. To the extent that this
ma ss of capital participates in market transactions - which
presupposes that its individual constituent parts are autono
mous - these autonomous components appear as the property
of legal persons. In reality, the whole bulk of the capital is con
trolled by a relatively small group of the largest capitalists,
who act, moreover, not in person, but through their paid repre
sentatives or authorised agents. At this point, the j uridically
distinct form of property no longer reflects the real state · of
affairs, since, by means of share participation and control and
so forth, actual dominance extends far beyond 'the purely legal
framework. Here we come close to that moment when capitalist
society is ready to turn into its opposite , the indispensable pre
conditi'on for which is the class revolution of the proletariat.
Long before this revolution, however, the development of
the capitalist mode of production based on the principle of free
competition results in this latter principle being turned into its
opposite. Monopolistic capitalism creates the preconditions for
an entirely different economic system, in which the momentum
of social production and reproduction is effected, not by means
of individual transactions between autonomous economic units,
but with the help of a centralised, planned organisation. This
organisation is brought into being by trusts, combines, and
other monopolistic associations. The Great War witnessed an
embodiment of these tendencies when private capitalist and
state organisations interlocked to form a powerful system of
bourgeois state capital. This practical modification of the legal
fabric could not leave theory untouched. In the rosy dawn of
its evolution, industrial capitalism surrounded the principle of
legal subjectivity with a halo by elevating it to the level of an
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absolute attribute of the human personality. Nowadays people
are beginning to regard this principle rather as a purely techni
cal determinant, which is well-suited to 'distinguishing risks
and liabilities' or, alternatively, they pose it simply as a specu
lative hypothesis lacking any material basis. Since this latter
approach directed its fire at legal individualism , it won the
sympathies of various Marxists, who were of the opinion that
it contained the elements of a new, 'social' legal theory cor
responding to the interests of the proletariat. Obviously such
an evaluation demonstrates a purely formal attitude to the
problem. In any case, the theories mentioned do not provide
any criteria whatever for a genuine SOCiological interpretation
of the individualistic categories of bourgeois law, which they
criticise, not from the point of view of the proletarian concep
tion of socialism, but from the standpoint of the dictatorship
of finance capital. The social significance of these doctrines is
that they justify the modern imperialist state and its methods,
particularly those employed in the last War. It should therefore
corne as no surprise to us that an American jurist draws similar
'socialist' -sounding conclusions precisely on the strength of the
lessons of the World War, that most reactionary and rapacious
of wars in recent history.
The individual's rights to life. freedom and property have no
absolute or abstract existence ; they are rights which exist.
from the legal standpoint. only because the state protects
them. and which are. as a result. entirely subject to the auth
ority of the state.41

Seizure of political power by the proletariat is the fundamen
tal prerequisite of socialism. Nevertheless, experience has shown
that planned production and distributi on cannot replace mar
ket exchange and the market as the link between individual
economic units overnight. Were this possible, then the legal
form of property would be historically absolutely done for. It
would have completed the cycle of its development and returned
to its point of origin, to objects of direct , individual use; that
is, it would in practice once more have become a primitive relaU

E. A. Harriman, 'Enemy Property in America', in The American

Journal of International Law. 1 924, vol. I, p. 202.
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tion. And a s a consequence of this the legal form a s such would
also be condemned to death.42 So long as the task of building a
unified planned economy has not been completed, so long as
the market-dominated relationship betwee� individual enter
prises and groups of enterprises remains in existence, the legal
form too will remain in force. It is hardly necessaty to make
specific mention of the fact that the form of private property
which corresponds to the means of production in the economy
of small farmers and craftsmen remains almost entirely un
changed during the transition period. But even in nationalised
large-scale industry, application of what is called the prinCiple
of 'economic calculation' means the formation of autonomous
units whose relationship to other economic units is mediated
through the market.
To the extent that state enterprises are subject to the condi
tions of circulation, transactions between them take on the
form, not of technical co- ordination, but of legal transactions.
As a result, the purely legal. or juridical, regulation of relations
becomes both possible and necessary. In conjunction with this,
direct, or administrative, technical management is likewise pr e
served, and is undoubtedly strengthened over time through
being subjected to a general plan of the economy.
On the one hand, therefore, we have economic life function
ing in terms of the categories of natural economy, with a social
link between units of production which appears in a rational.
undisguised form (that is to say, not in commodity form) . The
method corresponding to this involves direct, or technically
determining prescriptions in the form of programmes, plans for
production and distribution, and so forth. Such prescriptions
are c oncrete, and are continually being modified in accordance
with changing conditions. On the other hand, we have a re
lationship between economic units expressed in the form of
the value of commodities in circulation and consequently in
the form of legal transactions. Corresponding to this relation
ship, we have the creation in tum of more or less fixed and un
changing formal limitations on, and regulations for, legal inter
H The subsequent process of transcending the legal form would be ra
duced to a gradual transition from equivalent distribution (a specific
quantity of social products for a given quantity of labour) to the formula
of developed communism : 'from each according to his abilities, to each
according to his needs'.
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course between autonomous subjects (civil code, perhaps also a
commercial code) , and of organs which help to sort out tangles
in such transactions by means of judgments in lawsuits (courts,
arbitration committees. and so on) . Obviously the first of these
tendencies offers no long- term prospects for the legal profes
sion. The victory. by degrees, of this tendency means the
gradual withering away of the legal form altogether. One can,
of course. argue that a production programme, for example, is
also a public-law norm. since it emanates from the state auth
ority. has binding force, creates rights and obligations. and so
on. It is true that, so long as the new society comprises ele
ments of the old, that is, of people who conceive of the social
relation purely as a means to their private ends, even simple.
rational. technical instructions will necessarily assume the
form of a supra-individual. external force. To quote Marx. poli
tical man will still be 'abstract, artificial man'. The more radi
cally relations based on commodity exchange and the huckster
ing mentality have been overcome (in the realm of production) ,
the sooner the day of final liberation will come, about which
Marx said, in his article 'On the Jewish Question' :
Only when the real, individual man re-absorbs in himself the
abstract citizen, and as an individual human being has become
a

species-being

in his everyday life, in his particular work.

and in his particular situation, only when man has recognised
and organised his

'forces propres' as social forces, and conse

quently no longer separates social power from himself in the
shape of

political power. only then will human emancipation

have been accomplishedY

These are the perspectives for the unknown future. In dealing
with our transition period, we must draw attention to the fol
lowing. Whilst in the epoch of dominance by impersonal
finance capital conflicts of interest continue to exist between
individual groups of capitalists (who have their own and other
people's capital at their disposal) , under proletarian dictator
ship, contrary to this, conflicts of interest are abolished within
nationalised industry, despite the continuance of market
exchange. The distinction between, or autonomy of, individual
�3

Marx, 'On the Jewish Question', in Marx and Engels, Collected Works.
vol. ill , 1 975, pp. 167-168.
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economic organisms (on the model of the au tonomy of private

retained as a method only. In this way, those
quasi private-enterprise relations which arise betll\'een state

production) is

industry and small economic units, as well as amongst indivi�
dual enterprises and groups of enterprises within state industry
itself, are confined within strict limits, determined at any given
moment by the successes achieved in the sphere of the planned
direction of the economy. Hence, in our transition period, the
legal form as such does not contain within itself those unlimited
possibilities which lay before it at the birth of bourgeois
capitalist society. On the contrary, the legal form only encom
passes us within i.ts narrow horizon for the time being. It exists
for the sole purpose of being utterly spent.
The task of Marxist theory consists of verifying this general
conclusion and of following up the concrete historical mater
ial. Development cannot proceed evenly in all areas of social
life. That is why p ainstaking labour in observation, comparison
and analysis is absolutely indispensable. Only when we have
closely examined the tempo and form of transcending value
relations in the economy and, simultaneously, of the withering
away of private-law aspects of the legal superstructure and,
finally, the progressive dissolution of the legal superstru cture
itself, conditioned by these fundamental processes, only then
shall we be able to say that we have clarified at least one aspect
of the process of building the classless culture of the future.

s.

Law and the State

Legal intercourse does not 'naturally' presuppose a state of
peace, just as trade does not, in the first instance, p reclude
armed robbery, bu t goes hand in hand with it. Law and self
help, those seemingly contradictory concepts are, in reality,
extremely closely linked. This is true, not only of the most
ancient epoch of Roman law, but also of later periods. Modern
international law includes a very considerable degree of self
h elp (retaliatory measures, reprisals. war and so on) . Even in
the 'well-ordered' bourgeois state, rights are secured - in the
opinion of an astute jurist like Hauriou - by every citizen at
his own risk. Marx formulates this even more succinctly in his
'Introduction to the Critique of Political Economy' : 'Even club
law is law' . 1 This is not a paradox, for law, like exchange, is an
expedient resorted to by isolated social e i ements in their inter
course with one another. At different stages cf history this iso
lation can be more or less pronounced, but it can never vanish
altogether. Thus the enterprises belonging to the Soviet state,
for example, actually fulfil a commu nal task ; yet, because in
their work they are forced to adhere to market methods, each
one of them has separate interests. They confront one another
as buyer and seller, do business at their own risk. and, as a
result, must inevitably engage in

legal intercourse with one

another. The ultimate victory of planned economy will trans
form their relationship into an exclusively technical expedient ,

1 Karl Marx, Grundrisse: Intro«uction to the Critique of Political
Economy, 1 97 3 ed., p. 88 : 'The principle of might makes right . . . is
also a legal relation'.
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thereby doing away with their 'legal personality'. Therefore,
whenever people portray legal intercourse as organised and well
ordered, and thus equate law with legal order, they forget, in
so doing, that this order is actually a mere tendency and end
result (by no means perfected at that) , but never the point of
departure and prerequisite of legal intercourse. The very state
of peace, which to abstract legal thought seems homogeneous
and undifferentiated, was not so at all in the early stages of
legal development. Ancient Germanic law recognised varying
degrees of peace : peace in the household, peace within the
enclosure, peace within the boundaries of the settlement, and
so on. The greater or lesser degree of pacification was expressed
in the varying severity of the punishment meted out to the per
son guilty of breach of the peace.
The state of peace becomes a necessity when exchange be
comes a regular phenomenon. In cases where there were insuffi
cient preconditions for keeping the peace, the persons engaged
in exchange preferred to each inspect the commodities separ
ately, in the absence of the other party, rather than meeting
together personally. In general. however, trade requires that not
only the commodities, but the people too come together. In
the epoch of the gens-system, every stranger was regarded as
an enemy: he was free game, just like the beasts of the forest.
Only the custom of hospitality provided an opportunity for
intercourse with alien tribes. In feudal Europe, the Church at
tempted to check the incessant private wars by proclaiming the
so-called treuga dei at certain intervals. 2 Simultaneously, mar
kets and trading centres began to be endowed with appropriate
special concessions. Merchants going to market received safe
conduct, their property was protected against arbitrary seizure.
At the same time, the fulfilment of contracts was guaranteed
by special judges. In this way, a special jus mercatorum or jus
fori arose, which formed the basis of later municipal law.
O riginally, market places and fairs were part and parcel of
2 It is characteristic of the church that by prescribing 'divine peace'
fo r certain days, it thereby sanctioned private wars for the rest of the
time, In the eleventh century, it was suggested that these wars be com
pletely abolished, Gerard, bishop of Combres, protested vehemently
against this, declaring that the demand for continuous divine peace was
contrary to 'human nature', (Cf. S. A. Kotlyarevsky, Power and Law.
Vlast' i pravo, Moscow, 1 9 1 5, p. 1 89.)
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feudal demesnes, and were simply advantageous sources of in
come for the local feudal lord. Whenever a place was granted
market peace, 3 the sole purpose of this was to fill the purse of
so me feudal lord , so that it was in h is private interest. Yet
thanks to its new role as gu arantor of the peace indispensable
to the exchange transaction, feudal authority took on a hue
which had hitherto been alien to it : it went
or

public. The feudal

patriarchal mode of au thority does not distinguish between

the private and the public. The feudal lord's public rights with
regard to his serfs were simu ltaneously his rights as a private
owner, whereas his private rights, on the contrary, may be
interpreted. if one so w ishes, as poli tical. and therefore public
rights. This is exactly the way in which many people (including
Gumplowicz) interpret the

jus civile of ancient Rome as a pub

lic law, since it w as· founded on, and originated in membership
of a gens- organisation. In fact, we are faced here with an em
bryonic form o f law, which has not yet developed within it the
contradictory, yet correlate, determinants ' private law' and
'public law ' . That is why any form of power which bears traces
of patriarchal or feudal relations is also characterised by the
predo minance of theological rather than legal aspects. Only the
develop ment of trade, and of the money economy, make the
ju ridical. or rationalistic , interpretation of the phenomenon of
power possible. It is these economic forms which first introduce
the contradiction between public and private life, a contradic
tion which assu mes, over time, an 'eternal' and 'natural'
character, and forms the basis of every juridical theory of
power.
The 'modern' state (in the bourgeois sense) comes into being
at that point in tirrie when the organisation of power by groups
or classes encompasses a sufficiently expanded activity in mar
ket transactions" Thus, in Rome, trade with foreigners, resi-

3 'The rapid extension of the king's peace till it becomes, after the Nor
man Conquest, the normal and general safeguard of public order, seems
peculiaily English . ' . . . 'The churches have their peaces . . . the sheriff
has his peace, the lord of a soken has his peace, may, every householder
has his peace. . . . If the king can bestow his peace on a privileged per
son by his writ of protection, can he not put all men under his peace by
proclamation l' (Pollock, F. and F. W. Maitland, The History at English
Law &efore the Time at Edward I, 2nd ed . Cambridge : Cambridge
University Press, 1 9 1 1 , vol. I, p. 45; vol. II, p. 454). [Ed.]
4 Cf. Maurice Hauriou, Principes de droit public, p. 272.
.
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dent aliens (peregrini) and others, demanded acknowledgement
of legal capacity in the civil sphere in people who were not mem
bers of the gens-association. This already presupposes, however,
a distinction between public and private law.
The earliest and most complete separation be tween the
public-law principle of territorial sovereignty and private land
ownership occurs in medieval Europe, within the city walls. It is
there that the material and personal obligations pertaining to
lap.d disintegrate earlier than anywhere else into taxes and
obligations in favour of the municipality on the one hand, and
into rent based on private property on the other.�
Effec tive power acquires a markedly juridical. public charac
ter, as soon as relations arise in addition to and independently
'
of it, in connection with the act of exchange, that is to say,
private relations par excellence. By appearing as a guarantor,
authority becomes social and public , an authority representing
the impersonal interest of the system. 6
The state as an organisation of class rule, and for waging
external wars, neither needs nor admits of any legal interpre
tation. This is an area where so-called raison d'etat holds sway,
which is nothing but the principle of naked expediency. In con
trast to this, power as a guarantor of market exchange not
only employs the language of law, but also functions as law
and law alone, that is, it becomes one with the abstract,
objective norm. 7 Consequently every juridical theory of the
s tate which attempts to encompass all state functions is nowa
days inadequate. It cannot accurately reflect all the facts of
state life, it gives a purely ideological, that is, a distorted
reflee tion of reality.
5 Cf. Otto Friedrich von Gierke, Das deutsche Genossenschaftsrecht, 4
vols ., Berlin, 1873; vol. II : G eschichte des deu tschen Korperschaftsbe
griDs. p. 648.
6 Although both the Western feudal lords and the Russian princes were
actually quite oblivious of this elevated mission of theirs and saw their
function as guardians of order merely as a source of income, subsequent
bourgeois historians could not, of course, resist attributing fictional
motives to them. After all, these historians themselves saw bourgeois
aspirations and the resulting public nature of authority as an eternal
and immutable norm.
7 The objective norm is thereby interpreted as the universal conviction
of those subject to the norm. Law is supposedly the universal belief of
persons engaged in legal intercourse. The origin of a legal situation is
therefore supposed to be the origin of a universal belief which has bind-

138

Class rule, i n both its organised and its unorganised forms,
is much more far-reaching than the sphere which can be desig
nated as the state authority's official sphere of jurisdiction. The
dominance of the bourgeoisie is expressed in the dependence
of governments on banks and capitalist associations , and in the
dependence of every individual worker on his employer, as well
as in the fact that the personnel of the civil service is closely
interlinked with the ruling class. All these facts - and there
are any number of them - have no kind of official legal expres
sion at all, yet in their consequences they coincide with the
facts that do indeed find official legal expression in the subord
ination, for instance, of those very workers, to the laws of the
bourgeois state, to the orders and decrees of its organs, to the
sentences of its courts, and so on. Thus there arises, besides
direct, unmediated class rule, indirect, reflected rule in the shape
of official state power as a distinct authority, detached from
society. This raises the problem of the state, which poses no
lesser difficulties for analysis than the problem of the com
modity.
In his Origins of the Family, Private Property and the State,
Engels regards the state as the expression of the fact that
society has become entangled in insoluble class antagonisms.
But in order that these antagonisms, classes with conflicting
interests, might not consume themselves and society in fruit
less struggle, it became necessary to have a power seemingly
standing above society that would alleviate the conflict and
keep it within the bounds of 'order' ; and this power, arisen
out of society but placing itself above it, and alienating itself
more and more from it, is the state.8
ing force and is subject to being realised. (Georg Friedrich Puchta,
Vorlesungen iiber das heutige romische Recht, edited by A. A. F.
Rudorff, 6th ed., 2 vols., Leipzig, 1 873.) This formula in its apparent uni
versality is actually merely the ideal reflection of the conditions of
market commerce. Without these, the formula is meaningless . Surely no
one would have the nerve to assert that the legal position of the helots
in Sparta, for example, results from their universal belief, which has
acquired binding force. (Cf. Ludwik Gumplowicz, Rechtsstaat und
Sozialismus, Innsbruck, 1 88 1.)
8 Friedrich Engels, 'The Origin of the Family, Private Property and
the State', in : Marx and Engels, Selected Works, vol. ill , 1970, p 327.
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A p art of this argument is not quite clear. as will become
apparent in what follows. Engels maintains that state power of
necessity falls into the hands of the most powerful class.
'which. through the medium of the state, becomes also the
politically dominant class'. 9 This proposition gives rise to the
assumption that state power comes into being. not as a class
force. but as something standing above classes, saving society
from disintegration. and becoming the object of usurpation
only after its emergence. Such a conception would. of course.
fly in the face of historical facts. We know that the machinery
of power has always been created by the ruling class. It is ou r
opinion that Engels would himself have rejected such an inter
pretation of his words. But be that as it may. the formula posi
ted by him still remains unclear. According to this formula. the
state emerges because the classes would otherwise mutually
destroy one another in bitter struggle. wrecking the whole of
society in the process. It follows that the state emerges in a
situation where neither of the two conflicting classes is in a
position to force a decisive victory. This implies either that the
state perpetuates the relationship . of equilibrium and is there
fore a force standing above the classes. which we cannot admit.
or that it is the result of the victory of one class or another.
However. were the latter true. society would have no further
need for the state. since the decisive victory of one class would
restore equilibrium. thus saving society. All these controversies
mask one and the same fundamental question : why does class
rule not remain what it is. the factual subjugation of one sec
tion of the population by the other? Why does it assume the
form of official state rule. or - which is the same thing - why
does the machinery of state coercion not come into being as
the private machinery of the ruling class; why does it detach
itself from the ruling class and take on the form of an imper
sonal apparatus of public power. sep�rate from society? lO It is
9

Ibid, p. 328.
In our times of heightened revolutionary struggle, we can observe
how the official machinery of the bourgeois state apparatus retires into
the background as compared with the volunteer corps of the fascists and
others. This further substantiates the fact that, when the balance of
society is upset, it seeks salvation not in the creation of a power stand
ing above society, but in the maximal harnessing of all forces of the
claSses in conflict.
10
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not enough to confine ourselves to pomtmg out that it is
advantageous to the ruling class to erect an ideological smoke
screen, and to conceal i ts hegemony beneath the umbrella of
the state. For although such an elucidation is undoubtedly cor
rect, it still does not explain how such an ideology could arise,
nor, therefore, does it explain why the ruling class has access
to it. For the conscious exploitation of ideological forms is of
course something separate from their emergence, which usu
ally occurs independently of people's will. If we wish to expose
the roots of some particular ideology, we must search out the
material relations which it expresses. In the process we shall,
moreover , encounter one of the fundamental differences be
tween the theological and the juridical interpretation of the
concept 'state power'. In the former interpretation we are deal
ing with fetishism of the first order; consequently we shall not
succeed in discovering anything at all in the corresponding
ideas and concepts other than an ideological reproduction of
reality, in other words the same factual relations of dominance
and subservience. In contrast to this conception, the legal view
is one-dimensional; its abstractions are the expression of only
one of the facets of the subject as it actually exists, that is, of
commodity-producing society.
In his book Problems of the Marxist Theory of Law, Razu
movsky accuses me of transposing questions of dominance and
subservience to the ambiguous realm of the 'reproduction of
reality', and of not granting them their rightful place in the
analysis of the category of law.ll It seems to me that after
Feuerbach and Marx there is no longer any need to debate the
fact that religious or theological thought represents a 'duplica
tion of reality'. I do not see anything ambiguous in that. On the
contrary, the facts of the matter are transparently clear : the
serf's subjugation by a feudal lord was the direct and un
mediated result of the feudal lord being a landowner with an
armed force at his disposal. This direct dependence, this seig
neurial relation, increasingly assumed an ideological veneer,
with the feudal lord's power being increasingly deduced from
a divine, supra-human authority : 'No power if not God
given'. The wage-labourer's subjection to, and dependence on,
11

Isaak Petrovich Razumovsky, Problems of the Marxist Theory of
Law (Problemy marksistskoy teorii prava), Moscow, 1 925.
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the capitalist has a similar immediacy: congealed, dead labour
h ere dominates living labour. Yet this worker's subjugation by
the capitalist state is not a mere ideological duplication of his
dependence on the individual capitalist. It is not the same,
firstly because we have here a special apparatus, separate from
the representatives of the ruling class, which stands above every
individual capitalist and functions as an impersonal force.
Secondly, it is not the same because this impersonal force does
n ot mediate every individual exploitative relation ; the wage
worker is not actually politically and legally compelled to work
for a particular entrepreneur; rather, he formally sells that
entrepreneur his labour power on the basis of a free contract.
In so far as the exploitative relation exists formally as a relation
ship between two 'autonomous' and 'equal' owners of commo
dities, of whom one, the proletarian, sells his labour power,
and the other, the capitalist, buys it, political class power can
take on the form of public authority. As we have already said,
the principle of competition prevailing in the bourgeois-capital
ist world does not allow any possibility of linking political
power to the individual economic enterprise (in the way in
which this power was linked to landed property under
feudalism) .
Free competition, the freedom of private property,
in the

market

'equality '

and the monopolisation of the means of produc

tion by one class combine t o ' produce a new form of state
power: democracy, which enables that class to come to power
collectivelyY

It is quite true that 'equality' in the market creates a specific
form of power, but these phenomena are connected in quite a
different way than Podvolotsky thinks. To begin wi th, pewer
can remain the private a ffair of capitalist organisations, even
without being linked to the individual enterprise. The industrial
associations with their fighting funds, their black-lists, their
lockouts and their regiments of strike-breakers, are undoubtedly
organs of power which coexist with public, that is, with state
p ower. Moreover, control within the enterprise remains the
1 2 I. Podvolotsky, The Marxist Theory of Law (Marksistskaya teoriya

prava). 1 923, p. 33.
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private affair of each individual capitalist. The establishment
of labour regulations is an act of private legislation ; in other
words, it is a piece of pure feudalism. This remains true despite
the lengths to which bourgeois jurists go in order to tart it up
in a modern fashion by creating the fiction of the so-called
contrat d' adhesion, or of a special mandate which the capitalist
is supposedly granted by the organs of official power, so that he
may 'successfully perform the socially necessary and expedient
functions of the enterprise.' 1 3
The analogy with feudal relations is, nevertheless, not abso
lutely apposite in the given example. for. a s Marx says :
The authority assumed by the capitalist as the personification
of capital in the direct process of production, the social func
tion performed by him in his capacity as manager and ruler
of production,

is

essentially different from the

authority

exercised on the basis of production by means of slaves, serfs,
etc.
. . . on the basis of capitalist production, the mass of direct
producers

is confronted by

the

social

character

of their

production in th e form of strictly regulating authority and a
social mechanism of the labour-process organised as a com
plete hierarchy - this authority reaching its bearers, however,
only as the personification of the conditions of labour in con
trast to labour, and not as political or theocratic rulers as
under earlier modes of production

. . .1 4

Thus

it is possible for the relations of dominance and sub
servience to exist in the capitalist mode of production too.
without deviating from the concrete form in which these rela
tions figure: as the domination of the producers by the condi
tions of production. Yet precisely the fact that they do not
appear in veiled form here - as they do in slavery and serfdom15
- makes them incomprehensible to the jurist.
13

Cf. Tal', 'The Legal Nature of the Organisation or of Labour Regu
tions in the Enterprise' (Yuridicheskaya priroda organizatsii iii vnutren
nego poryadka predpriyatiya'), in : Yuridichesky Vestnik, 1 9 1 5, no. 9.
14 Marx, Capital, vol. III, 1 962 ed., p. 859.
g Ibid. , p. 8 1 0 : ' . . . where slavery or serfdom form the broad founda
tion of social production, as in antiquity and during the Middle Ages,
. . . the domination of the producers by the conditions of production is
concealed by the relations of dominion and servitude, which appear and
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To the extent that society represents a market. the mach
inery of state is actually manifested as an impersonal collective
will. as the rule of law. and so on. Every buyer and seller is. as
we have already seen. a legal subject par excellence. The auto
nomous will of those engaged in exchange is an indispensable
precondition wherever the categories of value and exchange
value corne into play. Exchange value ceases to be exchange
value. the commodity ceases to be a commodity . if exchange
ratios are determined by an authority situated outside of the
internal laws of the market. Coercion as the imperative addres
sed by one person to another. and backed up by force. contra
dicts the fundamental precondition for dealings between the
owners of commodities. In a society of commodity owners.
and within the limits of the act of exchange. coercion is
neither abstract nor impersonal - hence it cannot figure as a
social function. For in the society based on commodity produc
tion. subjection to one person. as a concrete individual. implies
subjection to an arbitrary force. since it is the same thing. for
this society. as the subjection of one owner of commodities to
another. That is also why coercion cannot appear here in undis
guised form as a simple act of expediency. It has to appear
rather as coercion emanating from an abstract collective per
son. exercised not in the interest of the individual from whom
it emanates - for every person in commodity-producing society
is egoistic - but in the interest of all parties to legal trans
actions. The power of one person over another is brought to
are evident as the direct motive power of the process of production.'
Pahukanis expresses himself rather unclearly in this sentence. If we
refer to Capital Vol. III. we find at the end of the chapter on the
'Trinity Fonnula' that Marx is concerned to point out that the masking
of social relationships by forms such as capital is excluded in slavery
and serfdom where it appears that the motive force of production arises
from social relation of dominance and subservience.
What is obscured in the latter cases, however, is the domination of
the producers by the conditions of production, whereas under capitalism
the power of economic forces is evident, and furthermore, the relations
of dominance and subservience flow directly from them. The authority
of the capitalist is not politically or theoretically established but pro
cileds from his ownership of a factor of production. Presumably what
Pashukanis is getting at is that authority coming forward as the rule of
'dead matter', only contingently related to its owner, does not have to
be juridically privileged (everyone can own property if he can get it)
and hence eludes jurists. [Ed.]
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bear i n reality as the force of law. that is to say as the force of
an objective. impartial norm.
Bourgeois thought. which takes the framework of com
modity-production for the eternal and natural framework of
every society. therefore regards abstract state power as an
appurtenance of any and every society.
.
This is most naively expressed by the theoreticians of natural
law. who based their theory of power on the idea of the inter
course between autonomous and equal personalities and imag
ined that. in so doing. they were proceeding from the principles
of social intercourse as such. In fact. all they have developed.
in various keys. is the theme of a power representing the c on
necting link between autonomous owners of commodities. This
explains the fundamentals of this doctrine. which were evident
as early as Grotius. For the market. what really matters is that
the commodity owners should engage in exchange: the power
structure is something secondary and derived. externally im
posed on the existing commodity owners. This is why the
theoreticians of natural law do not regard state power as a
phenomenon which arose historically and is therefore bound
up with forces at work in the society in question. but think of
it rather in an abstract and rationalistic manner. In intercourse
between commodity owners . the necessity for authoritarian
coercion arises whenever the peace is disturbed or a contract
not fulfilled voluntarily. The doctrine of natural law therefore
reduces the function of state power to keeping the peace. and
sees the state's sole determining feature as being the instru
ment of law. After all. in the market. one owner of commodi
ties is a commodity owner by the consent of the others. and
all of them are commodity owners through their collective will.
That is why the theory of natural law deduces the state from
the contract between isolated individuals. This is the entire
theory in skeleton form. which admits of the most diverse con
crete variations. depending on the historical position. or the
political sympathies and dialectical abilities of any one author.
It allows of republican as well as monarchist deviations. and
of altogether the most varying degrees of democratic and revo
lutionary '-isms'.
On the whole. though. this theory was the revolutionary ban
ner under which the bourgeoisie fought out its revolutionary
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struggles against feudal society. That also decided the fate of
the theory. Since the b ourgeoisie became the ruling class, the
revolutionary past of natural law has begun to arouse apprehen
sion, and the prevailing theories cannot wait to consign it to
oblivion. Of course the theory of natural law does not stand
up to any kind of historical or socialist critique , for the picture
it paints in no way corresponds to reality. Yet the odd thing is
that the juridical theory of the state which superseded the
natural law theory of the state, and which dispensed with the
doctrine of the inherent and inviolable rights of people and
citizens, thus acquiring the label 'positive', distorts actual
reality just as much as its predecessor. 16 It is forced into this
distortion, because every juridical theory of the state must of
necessity posit the state as an independent power separated
from society. It is this which constitutes the juridical nature of
the theory.
Although in fact the activity of state organisations goes on
in the shape of decrees and edicts emanating from individuals,
juridical theory assumes firstly, that the state, not individuals,
issues these orders, and secondly, that these orders are subord
inate to the general norms of the code which, in turn, expresses
the will of the state.l7
On this point, the theory of natural law is not one whit more
fanciful than any of the juridical theories of the state, even the
16 It is not necessary for me to substantiate this argument explicitly,

since I can refer the reader to Gumplowicz's critique of the juridicial
theories of Labande, Iellinek and others (cf. Gumplowicz, Rechtsstaat
und Sazialismus, op. cit. and Geschichte der Staarsthearien, Innsbruck,
1 905), and further, to Vladimir Viktorovich Adoratsky's excellent work
On the State (0 gosudarstve), Moscow, 1923.
17 Here we must point o u t a small contradiction. If not people, but the
state itself acts, then why still place particular emphasis on subjection to
the norms of that same state? . . . This i s a repetition of one and the
same thing. The theory of the organs of state is altogether one of the
greatest stumbling blocks of legal theory. After the jurist has with great
difficulty come to terms with the definition of the state, and endeavours
to sail on without hindrance, a new snag awaits him - the concept of
the 'organ'. Thus, in lellinek for example, the state has no will, yet the
organs of state do. One cannot but ask how, then, these organs arose?
There is no state without organs. The attempt to evade the problem by
conceiving of the state as a legal relation merely replaces the general
problem with a series of special cases into which the problem disinte
grates. For every concrete public law relation contains within it the
same element of mystification which we find in the general concept of
the 'state as a person'.
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most positive of them, for the substantive element in the doc
trine of natural law was that it posited, in addition to the
various forms of mutual personal dependence (from which this
doctrine abstracts) , another form of dependence - on the im
personal collective will of the state.
Yet just this construct also forms the basis of the legal
theory of the 'state as a person'. The element of natural law
in the j uridical theory of the state lies much deeper than was
apparent to the critics of the doctrine of natural law. It lies in
the very concept of public authority, that is, of an authority
which belongs to no one in particular, stands above everyone,
and addresses itself to everyone. In using this concept to orient
itself, juridical theory inevitably loses touch with actual reality.
The difference between the doctrine of natural law and most
recent legal positivism consists only in the fact that the former
is much more clearly aware of the logical connection between
abstract state power and the subject in the abstract. It grasped
the necessary connection between these mystically veiled rela
tions of commodity-producing society and hence provided an
example of classical clarity of construction. In contrast to this,
would-be legal positivism is undecided even about its own
logical premises.
The constitutional state (Rechtsstaat) is a mirage, but one
which suits the bourgeoisie very well, for it replaces withered
religious ideology and conceals the fact of the bourgeoisie's
hegemony from the eyes of the masses. The ideology of the
constitutional state is even more convenient than religious ideo
logy, because, while it does not entirely reflect objective reality,
it is still b ased on this reality. Power as the 'collective will', as
the 'rule of law', is realised in bourgeois society to the extent
that this society represents a market.Is From this point of view,
even police regulations can figure as the embodiment of the
Kantian idea of freedom limited by the freedom of others.
18 It is well-known that Lorenz Stein contrasted the ideal state, stand
ing above society, with the state absorbed by society, that is, to use our
termino logy, the class state. He characterised the feudal-absolutist state,
which protects the privileges of landed property, and the capitalist state,
which protects the privileges of the bourgeoisie, in the same way. But
after deducting these historical realities, all that remains is the state as
the fantasy of a Prussian official, or as the abstract guarantee of the
conditions of exchange according to value. In historical reality, however,
the 'constitutional state', that is to say the state standing above society,
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The free and equal owners of commodities who meet in the
market are free and equal only in the abstract relation of
appropriation and alienation. In real life, they are bound by
various ties of mutual dependence. Examples of this are the
retailer and the wholesaler, the peasant and the landowner, the
ruined debtor and his creditor, the proletarian and the capital
ist. All these innumerable relationships of actual dependence
form the real basis of state structure, whereas for the juridical
theory of the state it is as if they did not exist. Further, the life
of the state consists of the struggle between various political
forces , between classes, parties, all manner of groupings: it is
here that the real mainsprings of the machinery of state lie
hidden. To juridical theory they are just as incomprehensible as
the relationships mentioned above. The jurist may well be able
to show a greater or lesser flexibility and ability to adapt to the
facts: he can, for example, also take into account, besides
statute law, the unwritten rules which have gradually arisen in
the course of state practice, but that does not alter anything in
principle in his fundamental approach to reality. A certain dis
crepancy between legal truth and the truth to which historical
and sociological research aspires is unavoidable. This is due not
only to the fact that the dynamic of social life overturns rigidi
fied legal forms and that, as a result, the jurist is condemned
always to complete his analysis far too late : even if he does
remain up to date with the facts

in

his assertions, he renders

these facts differently than the sociologist. For, so long as he
remains a jurist, he starts from the concept of the state as an
autonomous force, set apart from all other individual and social
forces. From the historical and political point of view, the reso
lutions of an influential class or party organisation have a signi
ficance as great, and sometimes greater, than the decisions of
parliament or of any other state organisation. From the legal
point of view, facts of the first kind are, as it were, non
existent. In contrast to this, one can, by ignoring the legal
standpoint, see in every parliamentary resolution not an act of
state, but a decision reached by a particular group or clique
is only realised as its own opposite, as a 'committee for managing the
comm on affairs of the whole bourgeoisie'. [Marx and Engels, 'Manifesto
of the Communist Party', in Marx and Engels, Selected Works. vol. I,
1 969, pp. 1 1 0- 1 1 1. Ed.]
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(acting

in

accordance

with

individual-egoistic

or

class

orientated motives, like every other collective) . The extreme
normativist Kelsen concludes from this that the state exists
only in theory, as a closed system of norms or obligations. Such
immateriality in the object of the theory of constitutional law
must indeed alarm the practical jurists. For they sense, if not
with their reason, then with their instinct, the undoubted prac
tical validity of their concepts, precisely in this wicked world
and not in the sphere of pure logic alone. The 'state' of the
jurists is linked, despite its 'ideological nature' , to an objective
reality, j ust as the most fantastic dream is still based on reality.

This reality is primarily the machinery of state itself, with
all its material and personal elements.

B efore creating internally consistent theories, the bourgeoisie
in practice. This process was inau
of Western Europe.l9 W hilst the
municipalities
the
in
gurated

first constructed its state

feudal world made n o distinction between the personal re
sources of the feudal lord and the resources of the political
organisation, in the cities there arose, at first sporadically, and
later as a permanent institution, the communal city purse; 20

the spirit of 'statedom' is given, so to speak, its material basis.
The establishment of state financial resources encouraged the
appearance of people who live from these means : officials and
functionaries. In the feudal epoch, administrative and j udicial
functions were performed by servants of the feudal lord. Pub

lic offices in the true sense of the word first appear

in

the muni

cipalities ; they are the material embodiment of the public
nature of power. Authorisation in the private-law sense of a
mandates to conclude legal transactions becomes separated from
public office.
Absolute monarchy needed only to usurp this public form of
power which had originated in the cities and to apply it to a
wider area. Every additional improvement in b ourgeois state19 Cf. K otlyarevsky, Power and Law, ed. cit., p. 1 93.
2 0 The ancient Germanic Mark-community was not a legal person with
property at its disposal. The public nature of the A llmende was expressed
in the fact that it was used by all members of the Mark community.
Collections for public needs were only made occasionally, and then
strictly in accordance with need. If there was any surplus, it was used
for communal entertainment. This custom shows how alien the idea of
permanent public funds was.
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dom, whether achieved by revolutionary outbreaks or by peace
ful adaptation to feudal-monarchist elements, can be traced
back to a single principle, according to which neither of two
people exchanging in the market can regulate the exchange
relation unilaterally; rather this requires a third party who per
sonifies the reciprocal guarantees which the owners of com
modities mutually agree to as proprietors, and hence promul
gates

the regulations governing transactions between com

modity owners.
The b ourgeoisie based its theories on this juridical concept of
t h e state, which it a ttempted to put into practice. In the pro
cess of this realisation, however, i t allowed itself to be guided
by the notorious principle :

'just as it has been done in the past,
so i t shall be done in the future', 2 1
*

For the bourgeoisie h a s never, in favour of purity o f theory,
lost sight of the fact that class society is not only a market
where au tonomous owners of commodities meet, but is at the
2 1 The English bourgeoisie, which gained dominance in the world mar
ket earlier than anyone else, and which felt invulnerable as a result of
its insular situation, was able to go further than anyone else in realising
the 'constitutional state'. Th e most consistent realisation of the legal
principle in the dialectical relationship between state power and indivi
dual subject, and the most effective guarantee that those in power cannot
step out of their role as the personification of an objective norm, is the
subjection of the organs of state to the jurisdiction of an independent
court (not, of course, independent of the bourgeoisie). The Anglo-Saxon
system is a kind of apotheosis of bourgeois democracy, Yet under dif
ferent historical circumstances the bourgeoisie is, as it were, at worst
also prepared to make do with a system which may be called the
'separation of property from the state', or 'Caesar·ism'. In this case, the
ruling clique, with its unlimited, despotic caprice (which follows two
directions, internally against the proletariat and externally in the form
of an imperialist foreign policy), apparently creates a basis for the 'free
self-determination of the personality' in bourgeois intercourse. Thus, i n
Kotlyarevsky's view for example, 'private law individualism' coexists
with 'political despotism; the code civil originates in an epoch which is
characterised not only by a l ack of political freedom in the political
system of France, but also by a certain indifference towards this free
dom, which became vividly evident as early as the 1 8th Brumaire. Yet
such private law freedom not only initiates a coming to terms with
every aspect of state activity, but also lends the latter a certain charac
ter of legality'. (Kotlyarevsky, Power and Law, op. cit., p. 1 7 1 ) . For a
brilliant characterisation of Napoleon 's relationship to bOUrgeois
society, see M arx, 'The Holy Family', in : Marx and Engels, Collect.ed
Works, vol. IV, 1 975, p. 1 23 .
· [We render this 'principle' from the 3rd Russian edition; the German
replaces it with 'insofar as' (insofern als) ; Ed.]
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same time the battlefield of a bitter class war, where the mach
inery of state represents a very powerful weapon. On this
b attlefield, relations do not appear to be in the least in the
spirit of Kant's definition of law as a minimal limitation of the
freedom of the personality indispensable to human coexistence.

Gumplowicz is rig ht here when he claims that this kind of

law never existed, for
the measure of some people' s 'freedom' is solely dependent
on the measure of their domination by others. The norm is
determined. not by the possibility of coexistence. but by the
domination of some by others.

The state as a power factor in internal and foreign policy that is the correction which the bourgeoisie was forced to make
to the theory and practice of its 'constitutional state ' . The more
the hegemony of the b ourgeoisie was shattered , the more com

promising these corrections became, the more q uickly the 'con

stitutional state' was transformed into a disembodied shadow,
until finally the extraordinary sharpening of the class struggle
forced the bourgeoisie to discard the mask of the constitutional
state altogether, revealing the nature of state power as the
organised power of one class over the other.

6. Law and Morality

For the products of human labour to be able to relate to each
other as values, it is necessary for people to relate to each
other as autonomous and equal personalities.
If one person is in another's power, that is, if he is a slave,
his labour ceases to create, and form the substance of, values.
The labour power of slaves, like the labour power of domestic
animals, transfers only a certain portion of the costs of its own
production and reproduction to the prod uct.
Tugan-B aranovsky draws the inference from this that one
can comprehend political economy only by starting out from
the central ethical concept of the supreme value and thus iden
tical worth of the human personality.l As we know, Marx
infers the opposite : he relates the ethical idea of the equal
worth of human personalities to the commodity form, in other
words, he derives this idea from the practical equalisation of all
forms of human labour.
Man as a moral subject, that is as a personality of equal
worth, is indeed no more than a necessary condition for ex
change according to the law of value. Man as a legal subject,
or as a property- owner, is a further necessary condition. Fin
ally, these two stipulations are extremely closely connected with
a third, in which man figures as a subject operating egoistically.
All three of these seemingly incompatible stip ulations which
are not reducible to one and the s am e thing, express the totality
of conditions necessary for the realisation of the value relation,

1 Mikhail Ivanovich Tugan-Baranovsky, Principles of Political Econ
omy (Osnovy politicheskoy ekonomii), 1 917, p. 60.
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which is a relation

in

which social relations in the labour pro

cess appear as a reified characteristic of the products being
exchanged.
The net result of

abstracting these definitions from the

actual social relation they express. and attempting to develop
them as categories in their own right (by purely speculative
means) . is a confused j umble of contradictions and mutually

exclusive propositions. 2 Yet in the exchange relation itself.
these contradictions unite to form a dialectical totality.
The person engaged in exchange must be an egoist. that is

to say he must stick to naked economic calculation. otherwise
the value relation cannot be manifested as a socially necessary
relation. The person engaging in exchange must be the bearer
of rights. that is. he must be able to make autonomous deci
sions. for

his w ill

supposedly 'resides in objects'. Lastly. he

embodies the principle of the essential equivalence of human
personalities for. in exchange. all forms of labour are equalised
and become human labour in the abstract.
Thus the three aspects mentioned above or. as people used to
call them. the three principles of the egoism. freedom. and
supremely equivalent worth of the personality are indivisibly
linked and represent. in their totality. the rational expression
of a single social relation. The egoistic subject. the legal sub
ject and the moral personality are the three most important
character masks assumed by people in commodity-producing
society. The economics of value relations provides the key to
an understanding of the j uridical and ethical structure. not in
the sense of the concrete content of legal or moral norms. b ut
in the sense of the form itself. The idea of the worth and in
2 The Jacobins, those petty-bourgeois revolutionaries, became tragically
entangled in these mutually cancelling contradictions. They tried to sub
ject the actual development of bourgeois society to the forms of civic
virtue, forms borrowed from ancient Rome. On this, Marx has the
following to say ; 'What a terrible i llusion it is to have to recognise and
sanction in the rights of man modern bourgeois society, the society of
industry, of universal competition, of private interest freely pursuing its
aims, of anarchy, of self-estranged natural and spiritual individuality,
and at the same time to want afterwards to annul the manifestations of
th e life of this society in particular individuals and simultaneously to
want to model the political h ead of that society in the manner of anti
quity!' (Karl Marx, 'The Holy Family', in : Marx and Engels, Collected
W orks, vol. IV, 1 975, p. 1 22).
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principle equal worth of the personality has a long h istory. It
made the transition from Stoic philosophy to being employed
by Roman jurists. went from there to the dogma of the Christ
ian church. and thence to the doc trine of natural law. The
existence of slavery in ancient Rome did not shake Seneca's
conviction that 'even if the body be not free and belong to a
master. yet the spirit always remains

sui juris'.

Basically. Kant

made a very insignificant step forward as compared with this
formula ; in his work too. the fundamental autonomy of the
personality can very conveniently be reconciled with purely
feudal views of the relationship between master and servants.
But

regardless

of

the various

forms this idea

may have

assumed�it expresses nothing but the fact that. a s soon as the
products of labour are exchanged as commodities. the different
concrete types of socially useful labour are reduced to labour

in

the abstract. In all other relations. people's dissimilarity

(sexual or class-determined) is so conspicuously apparent in
the course of history that one is amazed. not by the profusion
of arguments against the doctrine of people's natural equality
put forward by its various opponents. but by the fact that.
before Marx. no one had looked into the historical causes which
produced this bias of natural law. For if, over the centuries.
human thinking has returned with such persistence to the pro
position that people are equal. and has elaborated this proposi
tion in a thousand variations. then there must have been some
objective reality behind it. The concept of the moral or equiva
lent personality is undoubtedly an ideological creation and . as
such. not adequate to reality. Another equally ideological dis
tortion of reality i s the subject operating egoistically. Nonethe
less. both these definitions are adequate to a specific social
relation. it is j ust that they express this relation in an abstract
and thus one-dimensional way. We have already had the oppor
tunity of pointing out (in general terms) that the concept. o r
the little word 'ideology' should n o t deter us from further
analysis. One would be making the task too easy for oneself if
one were to set one's mind at rest with the idea that the person
equal to all others is merely a product of ideology. 'Above' and
'below' are concepts which express only our 'earthly' ideology.
Despite this, they are based on the undoubtedly real fact of

gravity. Just as man recognised that the real cause of his com-

154
pulsion to differentiate between 'above' and 'below' was the
force of gravity directed towards the centre of the earth, he
also realised the limitation of these definitions, their inapplic
ability to the whole cosmic reality. Thus the discovery of the
ideological nature of a concept was merely the reverse side of
establishing its accuracy.

.

If the moral personality is nothing but the subject in com
modity-producing society, then the moral law must be mani
fested in the regulation of intercourse between commodity
owners. This inevitably endows the moral law with a dualistic
character. On the one hand this law must be a social law and
must therefore stand above the individual personality; on the
other hand, the owner of commodities is by nature the bearer
of a freedom (of the freedom, that is, to appropriate and to
alienate), which is why the rule governing transactions between
commodity owners must p enetrate the soul of every commodity
owner, must be his inner law. Kant's categorical imperative
unites these contradictory requirements. It is supra-individual.
because it has nothing to do with natural inclinations at all,
with fear, sympathy, pity, the feeling of solidarity. According

to Kant, it neither intimidates, nor convinces, nor flatters. It

is beyond all empirical or purely human motives. At the same
time, it appears independendy of any external pressure in the
direct, crude sense of the word. It is effective by virtue of the
consciousness of its universality. The Kantian ethic typifies
commodity-producing society, yet at the same time it is the
purest and most consummate form of ethic there is. Kant gave
a logically perfected shape to the form which atomised bour
geois society sought to embody in reality, by liberating the
personality from the organic fetters of the patriarchal and
feudal epochs.3
Hence the fundamental concepts of ethics lose their signific3 It is very easy to combine Kant's ethical doctrine with belief in God,
particularly since it is the last refuge o f this belief. For the two to be
linked is not, however, logically necessary. Furthermore, God, seeking
cover in the shadow of the categorical imperative, himself becomes a
flimsy abstraction scarcely suited to intimidating the masses. That is
why the feudal-clerical reaction sees it as its duty to polemicise against
Kant's lifeless formalism, to install their own, more reliable, as it were
'reigning' God, and to replace the categorical imperative with the living
feelings of 'shame, pity, and reverence' (V. Solovyov).
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cance if considered in isolation from commodity-producing

society, and if one attempts to apply them to any other social

structure. The categorical imperative is by no means a social
instinct, for its most important determinant is that it is effec
tive where there is no possibility of organic, supra-individual
motivation of any kind. Where there is a close emotional tie
blurring the limits of the individual self, the phenomenon of
moral obligation cannot occur. If one wants to comprehend
this ca tegory, one must start out, not from the organic bond
which exists, for example, between the mother animal and its
young, or between the clan and each of i ts members, but from
the condition of isolation. Moral being is a necessary comple
ment of legal being; they are both modes of intercourse utilised
by commodity-producers. The whole solemnity of Kant's cate
gorical imperative comes d own to the fact that man d oes
'freely', that is out of inner conviction, that which he would be
compelled to do in the sphere of law. The examples Kant gives
in illustration of his ideas typify this. Without exception, they
are reduced to expressions of bourgeois propriety. There is n o
place for heroism and heroic deeds within the framework of
the Kantian imperative. One is by n o means obliged to sacrifice
oneself, so long as one does not expect any such sacrifice of
others. 'Irrational' acts of self-sacrifice and disregard for one's
own interests for the sake of fulfilling one's individual historical
destiny, one's individual social function, acts which stretch the
social instinct to its limits, are beyond morality in the strict
sense of the word.4
Schopenhauer, and subsequently Vladimir Solovyov, defined
law as a certain ethical minimum. One would be equally justi
fied in defining ethics as a certain social minimum. There is
greater intensity of social feeling outside ethics in the strict
sense of the word, as an inheritance left to the humanity of
today by the organic system of past epochs, specifically by the
gens-system. In comparing the nature of the ancient Germanic
tribes with the civilised Romans, for instance, Engels says :
, Hence Professor Magaziner, for instance, is right to treat ethics in
this sense as 'moderation and precision', and to contrast it with heroics
which drive people to actions beyond their duty. (Cf. J. M. Magaziner,
General Theory of the State, Obshcheye uchenie 0 gosudarstve, 2nd ed.,
Petrograd, 1 922, p. SO).
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Their personal

efficiency

and bravery, their love of liberty,

and their democrat i c - instinct, w hich regarded
as its own

affairs,

in

Romans had lost and

short, all

all public affairs

t hose qualities

which the

which were alone capable of forming

new states and of raising new nationalities out of the muck
of the Roman w o r l d - what were they but the characteristic
features of barbarians in the upper stage, fruits of their gen
tile constitution? r.

The only respect in which rationalist ethics actually attains
superiority over powerful. irrational. social instincts is its uni
versality. It strives to burst all organic, necessarily narrow,
bounds of the clan. the tribe, the nation and to become univer
sal . It thereby reflects certain of mankind's material achieve
ments, in particular the transformation of trade into world
trad e. The saying : 'neither Jew nor Greek' is an accurate reflec
tion of a perfectly real situation in the history of the peoples
united under the p ower of Rome.
The universalism of the ethical form (and thus also of the
legal form) - the idea that all people are equal. possessing the
same 'soul', that they all have the capacity to be legal subjects,
and so forth - was forced on the Romans by the practice of
trade with foreigners, that is with people of alien customs, alien
language, alien religion. That is why it would scarcely have been
regarded in a positive light in the firs t instance; if for no other
reason than because it implied a renunciation of specific deep
rooted cu stoms of their own such as love for their own and
disdain for the alien. Thus Maine, for instance, points out that
the

jus gentium was itself

a

result of the low esteem in which

the Romans held all foreign law, and of the fact that the
Romans did not want the foreigners to partake of the advan

jus civile. According to Maine,
jus gentium was just as distasteful to the ancient Romans

tages gran ted by their indigenous
the

as it was to the foreigners for whom it was intended. The word

'aequitas' itself meant levelling, and originally this expression
probably contained no ethical nuance whatsover. There is no
reason to suppose that the process indicated by this expression
would have aroused any feeling other than repugnance in the
� Friedrich Engels, 'The Origin of the Family, Private Property and the
State', in : Marx and Engels, Selected Works, vol. III, 1 970, p. 3 1 5.

LA W AND MORALITY

157

primitive Roman mind.6
Nonetheless, the rationalist ethic of commodity-producing
society subsequently presented itself as a great achievement
and great cultural asset which it was usual to speak of only in
tones of awe. One need only call to mind Kant's famous words :
Two things fill the mind with ever new and increasing admira
tion and awe. the oftener and the more steadily we reflect on
them:

the starry heavens above and the moral law within. 7

Meanwhile, when it is a matter of furnishing examples of
such 'free' fulfilment of moral duty, the same old alms given
a beggar, or refraining from a lie in circumstances where one
could lie with impunity, and suchlike, are invariably trotted
out. On the other hand, Kautsky remarks quite accurately that
the maxim : ' trea t your fellow-man as an end i n himself', is
meaningful in the situation where man can in practice be made
another's means. M oral fervour is inextricably bound up with
and feeds on the immorality of social practice. Ethical doctrines
claim to change and improve the world whereas, in reality, they
are merely a distorted reflection of one aspect of this real
world - the aspect which shows social relations t o be subject
to the law of value. I t should not be forgotten that the moral
personality is only one of the three hypostases within one sub
ject; man as an end in himself i s only another aspect of the
subject operating egoistically. An act which is the real, and
only tru e, embodiment of the ethical principle simultaneously
also c ontains its negation. The large capitalist destroys the
small capitalist 'in good faith', without thereby violating the
absolute worth of his personality in any way. The proletarian's
personality is 'equal in principle' to that of the capitalist; this
circumstance is expressed in the fact of the 'free' contract of
employment. But all that comes out of this 'materialised free
dom' for proletarians is the freedom to die of starvation without any intereference.
This ambiguity of the ethical form is not fortuitous ; nor is i t
a n external defect c onditioned by the specific shortcomings of
6 Henry Summer Maine, A ncient Law (1861), 1 0th ed., London : John
Murray, 1 905, pp. 50 and 60. [Ed.]
7 Kan(s Critique of Practical Reason. translated by T. K. Abbott, 3rd
ed., London : Longmans, Green & Co., 1 883, Conclusion, p. 260.
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capitalism. On the contrary, it is a characteristic feature of the
ethical form as such. Eliminating the ambiguity of the ethical
form implies the transition to planned, socialised economy. This
in turn means the construction of a social system which enables
people to build and conceive of their interrelations in terms of
the clear and simple concepts of harm and advantage. Abolition
of the ambiguity of the ethical form in the most substantive
area, that is in the sphere of material existence, implies abolish
ing the ethical form altogether.
In i ts attempt to disperse the metaphysical mists surro und
ing e thical doctrine, pure utilitarianism considers the concepts
of 'good' and 'evil' from the point of view of harm and advan
tage. In so doing, it in fact abolishes ethics or. more accurately,
it attempts to invalidate and to abolish it. For the abolition of
moral fetishes can only be accomplished in practice simultane
ously with the abolition of commodity fetishism and legal
fetishism. 8 Until humanity has reached this level of historical
development. that is, until the heritage of the capitalist epoch
has been transcended, the efforts of theoretical elaboration will
only anticipate this coming liberation, but cannot embody it in
practice. We would like to call to mind Marx's words on com
modity fetishism ;
The belated scientific discovery that the products of l abour,
in so far as they are values. are merely the material expressions
of the human labour expended to produce them. marks an
e poch in the history of mankind's development. but by no
means banishes the semblance of obj ectivity possessed by the
social characteristics of labou;:.9

But, people will retort, the class morality of the proletariat
is already

in

the process of liberating itself from all fetishes.

Moral obligation is that which is useful to the class. There is
nothing absolute about morality in a form such as this, for
what is advantageous today may cease to be of use tomorrow ;
nor is there anything mystical or supernatural about it, since
8 The German edition omits the following sentence from the 3rd Rus

sian edition : 'People whose conduct is guided by the clear and simple
concepts of harm and advantage will not require that their social rela
tions be expressed in terms of value or in terms of law'. [Ed.]
II Marx, Capital, vol. I, 1 976 00 p. 1 67.
.•
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the utilitarian principle is simple and rational.
There is no doubt that the morality of the proletariat, or
rather the morality of its avant-garde, loses its doubly fetishis
tic character by being purged of religious elements. Even a
morality free of any impurity in the form of religious elements
is nevertheless still morality, that is to say it is a form of social
relations in which everything has not yet been reduced to man
himself. If the living bond linking the individual to the class is
really so strong that the

limits

of the ego are, as it were,

effaced, and the advantage of the class actually becomes identi
cal with personal advantage, then there will no longer be any
point in speaking of the fulfilment of a moral duty, for there
will then be no such phenomenon as morality. However, where
such a fusion has not occurred, the abstract relation of moral
duty with all the forms arising from that, will inevitably occur.
The precept: 'act in such a way that you are of the greatest
possible use to your class' will then sound exactly the same as
Kant's formula : 'act only on that maxim through which you
can at the same time will that it should become a universal
law'.l0
The only difference is that in the first case we make a con
crete reservation in giving ethical logic a class-orientated frame
work. l1 Within this framework, however, it retains its full

signi

ficance. The class content of morality does not of itself destroy
its form. We have in mind here not only the logical form, but
also the actual form in which it occurs. Even within a prole
tarian. or class-orientated. collective we may observe the same
formal methods of bringing the moral imperative to bear,
methods which are composed of two contradictory motives.
On the one hand the collective does not relinquish every poss10 The Moral Law or Kant's Groundwork of the Metaphysics of Morals.
edited and translated by H. 1. Paton, London : Hutchinson'S University
Library (1948), 3rd ed., 1 956, p. 88; (p. 52 in the 2nd German edition).
[Ed.)
11
It is self evident that, within a society tom by class struggles, a class
less ethic can exist only in the imagination, but not in practice. The
worker who decides to take part in a strike, regardless of the privations
he will suffer as a consequence of this decision, is entitled to see his
decision as the moral duty to subordinate his own private interests to
the common interest. Yet it is quite obvious that this conception of the
common interest cannot encompass the interests of the capitalist against
whom the labour struggle is being waged
.
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ible means of pressurising its members into fulfilling their moral
duty. On the other hand, the same collective only characterises
conduct as moral when there is no such external pressure moti
vating it. This explains precisely why, in social practice, morality
and moral conduct are so closely linked with hypocrisy. It is
true that the proletariat's conditions of existence contain the
prerequisites for the development of a new , higher, more har
monious form of link between the personality and the collec
tive. There are many examples of the expression of proletarian
class solidarity which illustrate this. Yet the old continues to
exist alongside the new. Beside the social person of the future,
who submerges his ego in the collective and finds the greatest
satisfaction and the meaning of life in this act, the moral per
son too still persists, bearing on his shoulders the burden of a
more or less abstract duty. The victory of the first form is
synonymous with total liberation from all vestiges of private
law relations, and with the ultimate transformation of humanity
in the light of the ideas of communism. Of course this task is
by no means purely ideological or paedagogicaL The new type
of social relations requires the creation and consolidation of a
new material. economic b ase.
One must, therefore, bear in mind t hat morality, law and
the state are forms of bourgeois society.
The proletariat may well have to utilise these forms, but
that in no way implies that they could be developed further o r
b e permeated b y a socialist content. These forms a r e incapable
of absorbing this content and must wither away in an inverse
ratio with the extent to which this content becomes reality.
Nevertheless,

in

the present transition period the proletariat

will of necessity exploit this form inherited from bourgeois
society in its own interest. To do this, however, the proletariat
must above all have an absolutely clear idea - freed of all ideo
logical haziness - of the historical origin of these forms. The
proletariat must take a soberly critical attitude , not only
towards the bourgeois state and bourgeois morality, but also
towards their own s tate and �heir own morality. Phrased dif
ferently, they must be aware that both the existence and the
disappearance of these forms are historically necessary.1Z
12 Does this mean, then, that 'there will be no morality in the society
of the future'? Not at all, if one understands morality in the wider sense
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I n his critique of Proudhon, Marx points out that the abstract
concept of justice is by no means an absolute and eternal cri
terion on the basis of which one c an erect an ideal, or rather,
a just, exchange relation . This would represen t an attempt
to metamorphose chemical combustion in line with

'

e ter n a l

ideas', 'particular qualities' and ' a ffinities', instead of studying
the laws actually go v er n i ng i t . l :'

For the concept of j ustice is itself inferred from the exchange
relation and has no significance beyond this. Basically, the con
cept of j ustice does not contain anything substantively new,
apart from the concept of the equal worth of all men which we
have already analysed. Consequently i t is ludicrous to see some
autonomous and absolute criterion in the idea of j ustice.
That is not to deny that this idea, skilfully applied, lends
itself admirably to interpreting inequality as equality, and hence
to veiling the ambiguity of the ethical form. At the same time.
justice is t he stage through which ethics passes to become law.
Moral conduct must be 'free' , but j ustice can be enfo�ced. Com
pulsion in moral behaviour attempts to deny its own existence ;
in contrast to this, justice is 'allotted' to man openly; it admits
of superficial execution and active egoistic inlerest. These are
the most important points of contact and divergence of the
ethical form and the legal form.
Exchange, or the circulation of commodities, is predicated
on the mu tual recognition of one another as owners by those
engaged in exchange. This acknowledgement. appearing in the
form of an inner conviction or of the categorical imperative, is
as the dev el o p m en t of higher forms of h u m anity, as the transformation
of man into a species-being (to lise Marx's expression). In the given case,
howevcr, we are talking about something different, about s pecifi c forms
of moral consciollsness and moral conduct which, once they have
pl\\ycd out their historical role, w i ll ha v c to make way for different,
higher forms of the relationship between the individual and the collec
tive. (Note to the 3rd Russian edition.) 'Species-being' is a term taken
by Marx from L. Feu erbach and used by him in his e a rly writings
(e.g. in the passage quoted above, at the end of chapter 4), especiall y
the "Economic and Philosophical Manuscripts /844" ( i n Marx and
Engels, Collected Works Vol. III}-Ed.]
13 Marx, 'The Poverty of Philosophy', in : Marx and Engels, Collected
Works. vol. VI, 1 976, is presumably what Pashukanis refers to here.
but w e have been unable to identify the exact citation. [Ed.]
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the maximum conceivable height to which commodity- produc
ing society can rise. But in addition to this maximum there is
also a certain minimum condition under which commodity cir
culation can still operate freely. For this minimum to be real
ised, it is sufficient for commodity owners to act as it they
acknowledged one another mutually as proprietors. Moral con
duct is here contrasted with legal conduct, which is charac
terised as such irrespective of the motives which generated it.
From the juridical standpoint, it makes no difference whether
the debt is repaid because 'one would in any case be forced to
pay up', or because the debtor feels morally obliged to pay.
The idea of external coercion and, beyond this, the organisation
of that coercion, are important elements of the legal form. If
legal intercourse can be construed, in purely theoretical terms,
as the reverse of the exchange relation, then its realisation pre
supposes the existence of more or less fixed general patterns,
an elaborate casuistry and, finally, a particular organisation
which applies these patterns to individual cases and sees to
the compulsory execution of sentences. These needs are best
fulfilled by t he state power, although legal intercourse often
manages even without its support, using the law of custom ,
voluntary arbitration, self-help, and so on.
In situations where the function of coercion is not organised,
and not assigned to a special apparatus standing above the
parties, it figures in the shape of so-called 'reciprocity'. Under
the condition of equilibrium of forces, this principle of reci
procity represents the only, and, it must be said, extremely
insecure basis of international law to this very day.
On the other hand, the legal claim appears - contrary to the
moral claim - not in the shape of an 'inner voice', but as an
external claim emanating from a concrete subject who is also,
as a rule, simultaneously the bearer of a corresponding material
interest.H That is why the fulfilment of legal obligation is alien
U This is how it is in private law, which is the general prototype of the
legal form. 'Legal claims' emanating from organs of public power, claims
without any private interest behind them, are nothing more than juridical
stylisations of the facts of political life� The character of these stylisa
tions differs according to the circumstances, which is why the juridical
conception of the state is undeniably prone to pluralism. If state power
is posited as the embodiment of an objective rule standing above the
parties-cum-subjects, it merges, as it were, with the norm and becomes

LA W AND MORALITY

1 63

to all subjective elements in the person being obliged in this way

fulfilment
of a claim. As a result, the concept of legal obligation itself be
and takes the external. almost material. form of the

comes very problematic. If one is absolu tely consistent, one must

Legal Norm and Legal Obligation
(rechtliche Verp{lichtung) has nothing in
common with 'duty' (Pflicht) , but exists ju ridically only as
'liability' (Haftung) ; 'to be liable' (verp{lichtet) means nothing

say - as Binder does in his

-

that a legal obligation

but
t o answer with one's property (and i n criminal law with one's
person as well) ; the liability persists in, and consists of. the
trial and the enforcement of its outcomeY

Most j urists find B inder's conclusions - which can be ex
pressed in the brief formula of 'law does not legally commit
one to anything' ( ' das Recht verp{lichtet rechtlich zu n ichts) ' paradoxical, yet in reality they are merely the consistent exten
sion of that division of concepts begun by Kant. But precisely
this strict differentiation of the moral and the j uridical sphere
is the source of insoluble contradiction for the bourgeois philo
sophy of law. If legal obligation has nothing in common with
'inner' moral duty, then there is no way of differentiating be
tween subjection to law· and subjection to authority as such.
Yet if one admits that the aspect of duty is an important fea
ture of l aw, even if with only the faintest subjective tint imag
inable, then the significance of law as a socially necessary
minimum

is

immediately

lost.

Bourgeois legal philosophy

highly impersonal and abstract. The state's claim appears as an impar
tial, disinterested statute. In this situation it is almost impossible to con
ceive of the state as a subject, so entirely does it lack substance, so
thoroughly has it become the abstract guarantee of intercourse between
real subjects-cum-commodity owners. This view, as the most unadul
terated juridical conception of the state, is the one championed by the
Austrian normative school, led by Kelsen.
In international dealings, to the contrary, the state in no way appears
as the personification of an objective norm, but figures rather as the
bearer of subjective rights, that is to say with every attribute of sub
stantiality and of egoistic self-interest. The state plays this same role
when it functions, in its capacity as treasury, as a party in litigation with
private individuals. There are numerous plausible intermediate and hybrid
forms between these two conceptions of the state.
15 J. Binder, Rechtsnorm und Rechtsp{lkht, Leipzig, 1 91 2.
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exhausts itself in this fundamental contradiction, this endless
struggle with its own premises.
The interesting point about this is that the basically identical
contradictions are manifested in two different forms, according
to whether it is the relationship between law and morality, or
between law and the s tate, that is the point at issue. In the
first case, if the independence of law from morality is being
asserted , law merges with the state as a result of the strong
emphasis on the aspect of external coercion. In the second case,
if law is being contrasted with the state, that is to say with
effective dominance, then the aspect of duty in the sense of

Ought (Sollen, as distinct from Mussen) comes into play with

out fail, and we are confronted - if one may put it like this 
by a united front of law and morality.
Petrazhitsky's attempts to come up with an imperative for
law which was absolute, that is, ethical, yet at the same time
differed from the moral Ought, have remained fruitless. 1 6 As
we well know, Petrazhitsky construes the category of legal
obligation as a duty incumbent on someone and owed to some
one else, subj ec t to claims on us by that person. In contrast to
this, moral obligation in h is opinion merely prescribes a cer
tain conduct without suggesting that third persons should
demand their due. It follows that law has a bilateral, impera
tive - attributive character, whilst morality is unilaterally bind
ing, or purely imperative. Petrazhitsky's argument is based on
introspection. He assures us that he can distinguish effortlessly
between legal obligation, which leads him to refund his creditor
the amount he borrowed, and the moral duty which occasions
his giving alms to a beggar. It appears, however, that this ability
to distinguish so clearly is peculiar to Professor Petrazhitsky.
For others, such as Trubetskoy,17 assure us that the obligation
to give a beggar alms is just as directly related to the beggar, in
psychological terms, as is the obligation to pay back the debt
to the creditor. (A thesis which - moreover - is not disadvan1 6 Lev Yosifovich Petrazhitsky, Introduction to the Study of Law and
Morality (Vvedenie v izuchenie prava i nravstvennosti); [abridged form
translated by H. W. Babb, as : Law and Morality. with an introduction
by N. S. Timasheff, Cambridge, Mass : Harvard University Press, 1 955
(20th Century Legal Philosophy Series, voL 7). TransL]
17 E. Trubetskoy, Encyclopaedia of Law (Entsiklopediya prava), Mos
cow, 1 908, p. 28.
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tageous to the beggar, but must surely appear very question
able to the creditor) . In contrast to this, Reisner is of the
opinion that the emotion of a p rescribed obligation appertains
entirely to the psychology of power. Thus, if Trubetskoy puts
the creditor with his claim on the same footing as the beggar.
'psychologically' speaking, then Reisner places the creditor in
a position of authority. To put it another way : the contradic
tion which we have shown, in a logical and systematic manner,
to be a contradiction in concepts, occurs here as a contradiction
in the results of introspection. Yet its significance remains un
altered . Legal obligation can find no independent validity and
wavers interminably between two extremes:

subjection

to

external coercion, and 'free' moral duty.
As always. the contradiction in the system here too reflects
the contradic tions in real life, that is in the social environment
which produced the form of morality and law as they exist. The
conw-adiction between the individual and the social. between
the private and the universal; which bourgeois philosophy is
unable to do away with, despite all its efforts, is the very basis
of life in bourgeois society as a society of commodity pro
ducers. This contradiction is embodied in the actual interrela
tions of people who cannot regard their private endeavours as
social aspirations except in the absurb and mystified form of the
value of commodities.

7. Law and the Violation of Law

The

Russkaya Pravda, that oldest juridical memorial of

the

Kiev period of our history, has all in all amongst its forty- three
articlesl (the so-called 'academic list') only two articles which
do not refer to violatio:ns of criminal or civil law. All remaining
articles either define sanctions, or contain procedural rules to
be applied in case of offences against the law. Hence deviation
from the norm is a prerequisite in both cases. 2 The so-called
barbaric laws of the Germanic tribes reveal a similar picture.
Thus, for instance, of the 408 articles of Salic law, only 65 do
not have a penal character. The most ancient memorial of
Roman law, the laws of the twelve tablets, begin with the

'Si in jus
3
vocat, ni it, antestamino igitur in capito'. The well-known
historian Maine says in his book, Ancient Law:

regulation dealing with the summons before court :

It may be laid down. I think, that t h e more archaic the code,
the fuller and the minuter is its penal legislation.1

Cf. Medieval Russian Laws. translated by G. Vernadsky (Columbia
University Press, 1 947), reprinted New . York .: Octagon B,ooks Inc.:
1 965, p p . 26-35: The Shori Versi'on. mcludmg 'Yaroslav s Pravda
(Articles 1 - 1 8) and the 'Pravda of Yaroslav 's Sons' (Articles 1 9-43).

1

[Ed .]

.
.
at
There is surely no need to make specific mentIOn of the fact that,
was �nade between
tion
this primitive stage of development, no dis �n�
.
a
criminal and civil 'wrong'. The concept of lllJury reqUlnng compens
debt, were
tion was dominan t : theft, robbery, murder, failure to repay a
could
without exception regarded as grounds on which the injured party
fine.
bring an action and receive satisfaction in the form of a money
[Ed.]
.
1
p.
897,
1
y,
Nikol'sk
by
edited
,
3 XII tablic.
Law ( 1 861), 10th ed. , London : John
� Henry Summer Maine, A ncient
368.
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905,
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Murra
2
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Non- acq uiescence to the norm, violation of the norm, rup
ture of normal intercourse and resulting conflict, is the point
of departure and main content of archaic legislation. Yet the
normal as such is not prescribed at firs t ; it simply does not
exist. The need to fix and determine precisely the extent and
the content of mutual rights and obligations first arises when
calm, peaceful existence is disrupted. From this point of view,
Bentham is right in saying that law creates right by creating
crim e. His torically, the specific traits of legal intercourse were
acquired primarily as a result of actual violation of the law.
Th e concept of theft arose before the concept of property. The
relations arising out of loan are fixed to cover possible default
on the part of the debtor : 'if a man claims repayment of a debt
from someone else, and the latter baulks', and so forth. �
The original meaning of the word

'pactum' is not at all con

tract in general, but is derived from 'pax' (peace) , that is to
say it means the peaceful termination of a dispute : the accord
marks an end of discord

(der Vertrag bereitet der Unvertriig

lichkeit ein Ende) .&
Accordingly, i f private l a w reflects, in the most direct form,
the general conditions of existence of the legal form as such,
then criminal law is the sphere in which legal intercourse is
most severely tested. It is here that the j uridical element first
and most crudely detaches itself from everyday life and be
comes fully autonomous. The transformation of the actions of
a concrete person into the proceedings of a legal party, that is

of a legal subject, is particularly apparent in the court case. In
order to distinguish everyday acts and expressions of will from
ju ridical expressions of will, ancient law utilised special, solemn
formulae and ceremonies. The drama of court proceedings
graphically created a peculiarly juridical reality, parallel with
t:he real world.
Of all types of law, it is precisely criminal law which has the
capacity to affect the individual person in the most direct and
unmitigated manner. That also explains why the most intense
practical interest has always been focussed on criminal law.
5 Russkaya pravda, 'Academic List', Article 1 5 , i n : Medieval Russian
Laws, op. cit., p. 29. [Ed.]
6 Cf. Rudolf von Ihering, Geist des romischen Rechts aut den verschie
denen Stu fen seiner Entwicklung, Russian translation, 1 875, vol. I.
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The law and punishment for its infringement are extremely
closely linked, so that criminal law plays, as it were, the role of
a representative of law as such ; it is a part which stands for the
whole.
Historically, the origin of criminal law is associated with the
custom of blood vengeance. Undoubtedly these two phenomena
are gene tically very close to one another. However, vengeance
really becomes vengeance only because it is followed by fines
and sentences ; here too it is only the subsequent s tages of
development (as is so often to be observed in the history of
mankind) which render comprehensible the implications con
tained in the preceding forms. If one appr oaches the same
phenomenon from the opposite end, one can see nothing in it
but the struggle for existence, a purely biological fact. For the
criminologists, fixated on a later epoch, blood vengeance is
synonymous with the

jus talionis, that is, with the principle of

equivalent requital, whereby the possibility of further ven
geance is excluded if the injured party or his clan h ave avenged
the offence. In reality, as Kovalevsky rightly demonstrates, the
earliest nature of blood vengeance was completely and utterly
different. Clan strife is passed on from generation to generation.
Every offence, even that perpetrated in revenge, forms grounds
for a new blood vengeance. The injured party and his clansmen
become, in turn , those giving offence, and so it goes on from
generation to generation, often to the point of total annihila
tion of the warring clans. 7
Vengeance first begins to be regulated by cus tom and be
comes transformed into retribution according to the rule of the

ius talionis : 'an eye for an eye, a tooth for a tooth', at the
time when, apart from revenge, the system of compositions or

of expiatory payment is adopted. The id e a of the equivalent.

this first truly juridical idea. i tself originates in the commodity
form. Felony can be seen as a particular variant of circulation.
in which the exchange relation, that is [he contractual relation.
is determined retrospectively, after arbitrary action by one of
the parties. The ratio between offence and retribution is like7 Cf. M. Kovalevsky, Modem Custom and A ncie n t Law (SovremenllY
obychay i drevny zakon), Petersburg and Moscow, J 886, vol. I I, pp. 37
and 3 8 ;
Londo n :

[translated as :

Modern Custom and A n eiem Law

D. Nut!, 1 8 9 1 . Trans.]

of Russia,
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wise reduced to this exchange ratio. That is why Aristotle, when
speaking of equalisation in exchange as a form of justice,
divides this into two sub-species, equalisation by voluntary and
by involuntary acts. In the process, he considers the economic
relations of buying, selling, loans, and so forth as the former,
and all forms of crime which entail a punishment as their
equivalent as the latter. He is also the author of the definition
of crime as an involuntarily concluded contract. Punishment
emerges as an equivalent which compensates the damage sus
tained by the injured party. As we know, this idea was also
adopted by Hugo Grotius. Naive as these constructs may seem
at first sight, they conceal a much finer feeling for the legal
form than is to be found in the eclectic theories of modern
jurists. In the examples of vengeance and punishment, we can
observe with particular clarity the imperceptible nuances by
which the organic and biological is related to the juridical. This
fusion is heightened by the fact that man is not able to renounce
the interpretation of the phenomena of animal life to which h e
i s accustomed , that is the juridical ( or ethical) interpretation.
In the actions of animals, man unintentionally finds the signifi
cance which was actually only projected onto them by subse
'
quent development, that is, by the his torical development of
humanity.
Self-defence is one of the most natural phenomena of animal
life. It is completely irrelevant whether we find it only as an
individual reaction of a lone creature, or as a reaction of a c ol
lective. According to the evidence of scholars who study the
life of bees, the bees guarding the entrance to the beehive attack
and sting any bee not belonging to the swarm if it attempts to
gain entry to the hive in order to steal honey. Moreover, if a
bee from another swamI has already gained access to the hive,
it is killed the instant it is discovered. It is not unusual. in t he
animal world, to find cases where the reaction is separated by
a certain interval of time from the action causing i t. The ani
mal does not respond immedia tely to the attack, but delays this
until a later, more suitable time . Self-defence here becomes
vengeance in the truest sense of the word. And since, for
modern man, vengeance is inextricably linked with the idea of
equivalent retribution, it therefore comes as no great su rprise
tha:t Ferri, for e,x ample, wishes to assume the existence of a
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'juridical' instinct in animals. 8
In fact, the juridical idea. or the idea of the equivalent. is
first clearly delineated and objectively re alised at that level o f
economic development where this form becomes common as
equalisation in exchange. This certainly does not occur in the
animal world, but in human society. It is entirely unnecessary
to this process for expiatory paym ent to have completely sup
planted vengeanc e. It is precisely in cases where res titution has
been refused as som ething dishonourable (a view prevalent for
a long while among primitive peoples) , and where the carrying
out of personal revenge was regarded as a solemn duty, that the
act of vengeance acquires a new nuance which it did no t have
when it was not yet an alternative. Now, the ide�, of vengeance
as the only adequate retribution is proj ecte d onto it. The renun
ciation of r estitution in money form emphasises, so to speak.
that the shedding of blood is the only equivalent for blood
already shed. Vengeance is transformed from a purely biological
phenomenon into a j uridical institution by being linked with the
form of equivalent exchange, exchange according to values.
Archaic penal l aw emphasises this connection in a particularly
crude and vivid manner. in that it directly equates the damage
done to property and inj ury to the person with a

naivete which

later epochs shamefacedly renounced. From the standpoint of
ancient Roman law, there was nothing strange in the fact tha t
a tardy debtor paid f o r h i s debts with parts o f his body

(in

partes secare) . and that the person guilty of bodily harm paid
for it with his property. The idea of the equivalent transaction
appears here in all its bluntness. uncomplicated and unsoftened
by any additional aspects. In accordance with this. criminal
procedure assumes the character of a commercial transaction.
We h ave h e re to visualise a transaction in which one side
made suggestions and the other bargained. until finally they
came to terms. T h e expression for this

was pacere. pacisc i.
depecisci. and for the agreement itself pactum. Here begin s

the role of the mediator in ancient Nordic law. chosen by both
parties. who determines the sum of m oney p a id as compensa
tion (the

arbiter in the original Latin sense}. 9

8 Enrico Ferri, Socioiogia criminaie. Russian translation with a preface
by Drill', vol. II, p. 37.
9 Thering, G eist des romischen Rech ts. ed. cit. , vol. I, p. 1 36.
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A s far as so-called public penalties are concerned, there i s n o
doubt tha t they were originally introduced primarily for fiscal
considerations and served as a means of filling the coffers of
the representatives of power. Maine has this to say about i t :
T h e State d i d not take from the defendant a composition for
any wrong supposed to be done to itself, but claimed a share
in the compensation awarded to the plaintiff. simply as the
fair price of its time and trouble.IO

We know from Russian history that this 'fair compensation
for time lost' was exacted so assiduously by the princes that,
according to the testimony of the chronicler, ' the Russian earth
was ravaged by wars and penal payments'. The same pheno
menon of judicial plundering can be observed , not only in the
old Russia, but also in the Empire of Ch arlemagne. In the eyes
of the princes of ancient Russia, judicial fees were in no way
different from their other sources of revenue . They made pre
sents of them to their servants, divided them up, and so on.
It was possible to buy oneself free from the princely court by

paying a certain sum. 11

B esides public penalty as a source of income, punishment as
a means of maintaining discipline and protecting the authority
of sacerdotal and military power emerged fairly early. It is well
known that, in ancient Rome, most serious offences were simul
taneously crimes against the god s. 1 2 Thus a violation of law
which was very important to landowners, such as the wilful
displacement of boundary markers, was traditionally viewed as
a religious offence, and the guilty person's head fell into the
power of the gods. The priestly caste, who acted as the cus
todians of order, thereby pursued not merely an ideal. but also
a very solid material int erest, for the fortune of the guilty party
10

Maine, Ancient Law, ed. cit., p. 378.
Cf. the 'vira' (bloodwite) of the Russkaya pravda, in : Medieval Rus
sian Law, op. cit., notes to Article 19 of the Short Version, p. 30 ; and
to Articles 3-8 of the Expanded Version, pp. 36-37. [Transl.]
1 2 Since the oath juramentum was the most indispensable part of legal
intercourse (Ihering thinks that 'to bind oneself', 'to establish a right',
and 'to swear', were for a long period considered as synonymous), all
legal intercourse was placed under religious protection, for the oath itself
was a religious act, and perjury was a religious offence. (Cf. Ihering,
Geist des romischen Rechts, op. cit., p. 304).
11
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was confiscated in their favour in such cases. In other circum
stances, even penalties inflicted by the priestly caste for attacks
on their revenue - refusal of prescribed ceremonies or of sacri
ficial offerings, attempts to introduce new religious doctrines of
any sort, and so forth - were of a public nature.
The influence of priestly organisations, that is, of the church,
on criminal law is illustrated by the fact that, although the
sentence still retained the character of an equivalent or a retri

bution, this retribution is no longer directly linked with the loss
to the injured party based on his claim, but acquires a higher,
abstract significance as divine punishment. In this way, the
church attempts to associate the ideological motive of atone
ment

(expiatio) with the material aspect of compensation for

the injury, and thus to construct, from penal law based on the
principle of private revenge, a more effective means of maintain
ing public discipline, that is to say class rule. The efforts of the
Byzantine clergy to have capital punishment introduced in the
principality of Kiev are characteristic of this. The same end, the
maintenance of discipline, also determined the nature of the
penal measures of military leaders. They sat in judgement over
subjected people as well as over their own soldiers for plotting
military treason or simply for insubordination. The famous
s tory of Clovis, who cracked open the head of a recalcitrant
warrior with his own two hands, shows how primitive this
court was in the days when the barbarian kingdoms of the
Germanic tribes were being established. In earlier days, it was
the assembly of the p eople which had the task of maintaining
military discipline. With the strengthening and stabilisation of
royal power, this function naturally transferred to the kings and
b ecame identical with the defence of their own privileges. As
for the remaining criminal offences, for a long period the G er
manic kings (as also the princes of Kiev) had a purely fiscal in
terest in them.13
1 3 We know that in ancient Russian law, the expression 'self-help' meant
primarily that the court costs due to the prince were withheld from him.
Similarly, in King Erik's statute-book, private settlements between the
injured party or his relatives and the offender are strictly forbidden, if
the share due to the king should thereby be withheld from him. In the
same Codes, however, permission to bring an action in the name of the
king or the bailiff is very rare. (Ct. Wilhelm Eduard Wilda, Das Straf
recht der Germanen, vol. I of : Geschichte des deutschen Stra/rechts.
1 842, p. 2 1 9).
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This state of affairs changes with the development and stabi
lisation of barriers of rank and class. The emergence of a spiri
tual and a temporal hierarchy highlights the protection of their
privileges and the struggle against the lower. oppressed classes
of the population. The dissolution of natural economy and the
increased exploitation of the peasants which resulted. the evolu
tion of trade and the organisation of the state based on rank and
class confront criminal j ustice with en tirely new problems.
Criminal justice in this epoch is no longer simply a means for
tho se in power to fill their coffers. but is a means of merciless
and relentless suppression. especially of peasants fleeing intoler
able exploitation by lords of the manor and the seigneurial state.
of impoverished vagabonds. beggars. and so forth. The police
and the investigative apparatus begin to assume the most impor
tant function. Penalties become the means of either physical ex
termination or intimidation. It is the epoch of torture . of capital
punishment. of gruesome forms of execution.
Thus the way was gradually prepared for the complex
amalgam of modern criminal law. It is a simple matter to dis
tinguish between the historical strata from which it emerged.
B asically. that is to say from the purely sociological s tandpoint.
the bourgeoisie maintains its class rule and suppresses the ex
ploited classes by means of its system of criminal law. In this
respect. its courts and its private. 'voluntary' organisations of
strike-breakers are pursuing one and the same end.
Considered in this light. criminal justice is merely an adjunct
of the investigative and police apparatus. Should the Paris
courts one day close their portals for a few months. the only
people to suffer would be those offenders already arrested. If.
on the other hand. the notorious police brigades of Paris were to
stop work for just one day. the result would be catastrophic.
Criminal j ustice in the bourgeois state is organised class
terror. which differs only in degree from the so-called emergency
measures taken in civil war. Spencer long ago drew atten tion to
the complete analogy between. indeed the identity of. defensive
action against an external attack (war) and the reaction against
disruptive elements in internal state organisation (judicial or
juridical defence) .14 The fact that measures of the firs t kind.
H Herbert Spencer, The Principles of Sociology (1876), 2 vols., London
and Edinburgh : Williams and Norgate, 1 893 ; vol. I, pp. 565-575.
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that is penal measures, are applied chiefly against elements who
have los t their position in society, and that measures of the

mainly employed against the most active fighters

second kind are

of a new class rising to power, alters the principle behind the
matter just as little as the greater or lesser uniformity and com
plexity of the procedure employed. One can only grasp the true
significance of the penal practice of the class state by starting
from its antagonistic nature. The would-be theories of criminal
law which derive the principles of penal policy from the in
terests of society as a whole are conscious or unconscious dis
tortions of reality. 'Society as a whole' does not exist, except in
the fantasy of the jurists. In reality, we are faced only with
classes, with contradictory, conflicting interests. Every histori
cally given system of penal policy bears the imprint of the class
interests of that class which instigated it. The feudal lord had
intractable peasants and townspeople who opposed his power
executed. The confederate cities hung the robber knights and
destroyed their strongholds. In the Middle Ages , every person
who tried to follow a trade without being a member of the
guild was thought to be a law-breaker. The capitalist b our
geoisie, scarcely had it emerged. declared that the workers'
attempts to j oin forces in associations were criminal.
Thus class interest impresses the stamp of historical con
creteness on every system of penal policy. As regards the in
dividual methods of penal policy, people usually poin t to the
great

progress

made

by

bourgeois

society

towards

more

humane forms of punishment since the days of Beccaria and
Howard. 1 5 The abolition of torture, of corporal punishment and
15John Howard,

1 726-90, the English prison reformer, toured all Europe

urging prison reform and especially urging the payment of wages to
gaolers who had lived previously on fees extracted from those in their
charge. Th e publication o f his book The Stale of the Prisons in ) 777
coupled with his other efforts led to new legislation.
Angelicus B eccaria was the pseudonym for Richard W right, a U n it
arian missionary. In 1 807 he wrote his Letters on Capital Punishment to
the English Judges. They begin : '1 h a v e undertaken to prove that

capital p unishments are u n n ecessary, useless and i njurious : that \Y O:; have
no authority . . . to put people t o deat h . '
B u t Beccaria's devotion to t h e protection of property rather abruptly
calls i n t o question the universal ity of the divine imperatives which on
other occasions he invokes in his efforts to remove, or at least to limit
the use of capital punishments: 'If the peace and good order of society
cou ld not be preserved and property not be protected, in a word, if all
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humiliating punishments. of gruesome forms of execution. and
so on. are relevant here. There is no doubt that all this repre
sents a great step forward. However. one should not forget that
the abolition of corporal punishment has not been by any means
universally achieved . In England. flogging with a birch is per
missible - up to twenty-five lashes for minors under sixteen
years of age ; up to

150 lashes for adults -

as

punishment for

theft and plundering. The cat- o'-nine- tails is used on sailors in
England. In France. corporal punishment is used as a discip
linary punishment for prison inmates.1 6 In America. in two
states of the union they mutilate offenders by castrating them.
Denmark introduced flogging with a rod and with tarred rope
ends for a number of offences in

1 90 5 . Only a shor t time ago.

the fall of the Soviet Republic in Hungary was celebrated by
the introduction of. amongst other things. caning of adults for
a whole series of offences against the person and against pro

perty . 1 7 Furthermore. it is worthy of note that precisely the last
decades of the nineteenth century and the first decades of the
twentieth century have seen a perceptible trend in a whole num
ber of bourgeois states towards r eintroduction of excruciatingly
painful and humiliating punishments as de terrents. The human
ism of the bourgeojsie is replaced by the demand for severity
and the more frequent application of the d eath sentence.
Kautsky tries to explain this by the fact that. at the end of
the eighteenth and th e beginning of the nineteenth centuries.
in other words until the introduction of universal military ser
vice. the bourgeoisie had a peaceful and humane disposition
because it did not serve in the army. Surely this can scarcely
be the main reason. More important is the transformation of
the bourgeoisie into a reactionary class. fearing the rise of the
working-class movement. and. lastly. the policy of colonialism.
which has been a school of cruelty all along.
Only the complete disappe arance of classes will make pos
sible the creation of a system of penal policy which lacks any
element of antagonism. Moreover. it is very doubtful whether.
the ends of human justice could not be secured without the infliction of
. capital punishments, not a single argument ought to be advanced against
their continuance.' [Ed.]
16 ct. Ivan Yakovlevich Foinitsky, The Theory at Punishment (Uchenie
o nakazanii), p. 1 5 .
17 Cf. Deutsche StrC!frec� tszeitung. 1 920, nos. 1 1 -12.
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in such circumstances, there will be any necessity at all for a

penal system. If the penal practice of the state power is by
nature and in its content a weapon for the protection of class
rule, then it will appear

in its form as an aspect of the legal

superstructure, and will be absorbed into the legal system as one
of its branches. We have already shown that the naked struggle
for existence takes on juridical form through the projection into
it of the principle of equivalence. Thus the act of self-defence
ceases to be purely self-defence and becomes a form of ex
change, a peculiar form of circulation, which has its place
alongside 'normal' commercial circulation. Crime and punish
ment become what they are, in other words they take on a
juridical stamp, through a buying-off transaction. To the extent
that this form is retained, the class struggle takes place in the
form of the administration of justice. Conversely, the char
acterisation 'criminal law' becomes utterly meaningless if this
principle of the equivalent relation disappears from it.
Hence, criminal law, in so far as it is a variation of that basic
form to which modern society is subject - precisely the form of
equivalent exchange with all its consequences - becomes a con
stituent part of the legal superstructure. The materialisation of
this exchange relation in criminal law is one aspect of the con
stitutional state as the embodiment of the ideal form of trans
action between independent and equal commodity producers
meeting in the market. However , since social relations are not
confined t o the abstract relations between abstract commodity
owners, so too the criminal court is not only an embodiment of
the abstract legal form, but is also a weapon in t he immediate
class struggle. The sharper and more bitter this struggle, the
more difficult it will be for class rule to be realised within the
legal form. When that happens, the 'impartial' court and its
legal guarantees will be ousted by an organisation of un media
ted class violence, with methods guided by considerations of
political expediency alone.
If one regards bourgeois society as a society of commodity
owners, one would assume

a priori that its criminal law would

be 'most juridical' in the sense illustrated above. Yet we appear
here to be confronted with various difficulties right from the
start. The first difficulty is that modern criminal law starts out,
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not at all from the damage suffered by the injured party. but
from the violation of the norm established by the state. Yet if
the injured party with his claim steps into the background. one
might well ask what then has become of the equivalent form.
Nevertheless. in the first place. however much the injured party
may fade into the background. he does not disappear altogether.
He continues to signify the context of the criminal action taking
place. The abstraction of injured public interest is based on the
perfectly real figure of the injured party. who takes part in the
'
trial either personally or through a representative and gives the
trial its living meaning.Is Furthermore. this abstraction is per
sonified in a real way even in those cases where there is in fact
no injured party. and only the law 'starts up in anger' in the
person of the public prosecutor.
This split. whereby state power appears not only in the role
of plaintiff (public prosecutor) . but also in the role of judge.
illustrates that the criminal case as a legal form is inseparable
from the figure of the injured party demanding 'satisfaction'.
and accordingly from the more general form of the legal trans
action. The public prosecutor demands. as befits a 'party'. a
'high' price. that is to say a severe sentence. The offender
pleads for leniency. for a 'discount'. and the court passes sen
tence 'in equity'. If one were to reject this form of transaction
completely. one would deprive criminal proceedings entirely of
their 'juridical soul'. Imagine for a moment that the court was
really concerned only with considering ways in which the living
conditions of the accused could be so changed that either he was
improved. or society was protected from him - and the whole
meaning of the term 'punishment' evaporates at once. This
does not mean that all of penal-judicial and executive procedure
is totally devoid of the above-mentioned simple and under
standable elements; we merely wish to demonstrate that this
procedure contains particular features which are not fully dealt
with by clear and simple considerations of �ocial purpose. but
represent an irrational. mystified. absurd element. We wish also
to demonstrate that it is precisely this which is the specifically
legal element.
18 Nowadays. the injured party's satisfaction is regarded as one of the
purposes of punishment. (Cf. Franz Eduard von List. Lehrbuch des
deutschen Strafrechts. 1905, section 1 5).
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There appears to be a further difficulty in the following.
Archaic criminal law knew only the concept of injury. Guilt
and blame, which are given such a prominent position in modern
criminal law. were totally absent at this stage of development.
The deliberate act. the negligent act, and the accidental act
were j udged only by their consequences. The customs of the
Salic Franks and of the present-day Ossetians are. in this
respect. on the same level of development. For example. the
latter do not differentiate between death caused by a stab with
a dagger and death occurring as the result of a stone. knocked
by a bull's foot. rolling down the mountain .1 9
As we can see. it does not in any way follow from this that
the concept of liability as such was unknown to ancient law. I t
was simply differently determined. In modern criminal law. the
concept of strictly personal liability corresponds to the radical
individualism of bourgeois society. In contrast to this. the law
of antiquity was permeated by the principle of collective
liability. Children were punished for the sins of their fathers.
and the gens was liable for every member of the gens-commun
ity. B ourgeois society undermines all hitherto prevailing primi
tive and organic bonds between individuals . It proclaims the
principle of 'every man for himself' and follows it with abso
lu te consistency in all spheres. including criminal law. Further
more. modern criminal law has introduced a psychological ele
ment into the concept of liability. thereby making it flexible ; it
has broken it down in to degrees : liability for a foreseen out
come (premeditation) . and liability for an outcome not foreseen.
but foreseeable (negligence) . Finally, it postulated the concept
of not being answerable for one's actions (Unzurechnungs
fiihighkeit) . that is. complete absence of any liability. It goes
withou t saying that the introduction of the psychological ele
ment into the concept of liability implied the rationalisation of
the fight against crime. A theory of prevention in general and in
particular could be postulated only on the basis of differ entiat1 9 If an animal from a herd of sheep, cattle, or horses - so it says in a
description of the customs of the Ossetians - knocks a stone down from
the mountain, and this stone injures or kills someone passing by, then
the relatives of the injured or dead person pursue the owner of the
animal with their blood vengeance, or demand blood money from him.
just as though it were a premeditated act of murder (Cf. M. Kovalevsky,
"vIodern Custom and A ncient Law. op. cit., vol. II, p. 1 05).
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ing be tween being responsible or not being responsible for one's
actions. Nevertheless, to the extent that the relationship be
tween the offender and the sentencing power was construed as a
legal relation and took the form of a judicial trial, this new
element did not in any way eliminate the principle of equivalent
retaliation. On the contrary, it created a new basis for its appli
cation. What does this breakdown mean, if not the differentia
tion of conditions to be applied in a future j udicialtransaction?
Shading responsibility is a basis for shading the punishment:
it is a new, and if you like, an ideal or psychological element
which is taken into account, together with the material aspect
of the damage and the obj ective aspect of the deed, to provide,
collectively, the basis for determining the degree of punishment.
F or a premeditated act - the gravest responsibility , therefore,
under otherwise unchanged circumstances, also the most severe
punishment;

negligent action - a

less

grave responsibility,

ceteris paribus a lesser sentence ; finally, no responsibility (the
perpetrator cannot be held to account for his actions) - punish
ment waived.
If. in place of the punishment, we substitute treatment

(Behandlung) , that is to say a concept of medical-health, what
follows is entirely different, since we would then be interested,
not primarily in whether the punishment fits the crime, but
in whether the measures taken are adequate t o the goals set,
that is, whether they are adequate t o the protection of society,
to having an effect on the offender, and so forth. From this
point of view, it can easily be the case that the relationship is a
completely inverse one, in other words, that the most intensive
and most prolonged measures of influence are required, precisely
where there is a case of diminished responsibility.
If the punishment functions as a settlement of accounts, the
notion of responsibility is indispensable. The offender answers
for his offence with his freedom, in fact with a portion of his
freedom corresponding to the gravity of his action. This con
ception of liability would be quite superfluous in a situation
where punishment has lost the character of an equivalent.
Were there really no trace of the principle of equivalence
remaining, then punishment would entirely cease to be punish
ment in the · juridical sense of the word.
The j uridical concept of guilt is not a scientific concept. since
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it leads direcdy to the contradictions of indeterminism. From
the standpoint of linking the causes which bring about some
event, there is no basis for giving prominence to one link in
the chain over another. The actions of a psychically abnormal
person (not answerable for his actions) are no less determined
by a series of causes (heredity, living conditions , environment,
and so on) than are the actions of a completely normal (fully
accountable) person. It is interesting that punishment applied
as a paedagogical measure (that is to say outside the notion of
equivalence) is in no way connected with the conception of
responsibility, freedom of choice and the like, nor does it have
need of this conception. In paedagogy, the appropriateness of
a punishment (of course we are speaking here of appropriate
ness in the most general sense, regardless of the form, or of
the mildness or severity, of the punishment) is determined
solely by the ability to gain an adequate grasp of the connec
tion between one's own actions and their disagreeable conse
quences, and to retain this in one's memory. Persons whom
criminal law regards as not responsible for their own actions,
such as children of a very tender age, psychically abnormal
people, and others, are also responsible in this sense, in that
they are open to being influenced in a particular direction.20
In principle, punishment in keeping with the guilt represents
the same form as retaliation in proportion to the injury. Its
most characteristic feature is the arithmetical expression of
the severity of the sentence : so and so many days, weeks, and
so forth, deprivation of freedom, so and so high a fine, loss of
these or those rights. Deprivation of freedom, for a period stipu
lated in the court sentence, is the specific form i n which modern,
that is to say bourgeois-capitalist, criminal law embodies the
20

The famous psychiatrist Kraepelin points out that 'educational work
among the mentally ill, as it is indeed carried out with great success,
would of course be inconceivable if all the mentally ill who are inaccess
ible to criminal law actually lacked the freedom of self-determination
in the sense implied by the legislator'. (Emil Kraepelin, Die A bschatJung
des Strafmasses, 1 880, p. 1 3). Naturally the author makes the reserva
tion that one should not read him as suggesting that the mentally ill be
answerable in terms of criminal law. Nevertheless, these observations
demonstrate with sufficient clarity that criminal law handles the concept
of responsibility (Zurechnungsfahigk.eit) as a condition of liability for
punishment, and not in the only correct sense, as defined by scientific
psychology or educational theory.
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principle o f equivalent recompense. This form i s unconsciously
yet deeply linked with the conception of man in the abstract.
and abstract human labour measurable in time. It is no coin
cidence that this form of punishment became es tablished pre
cisely in the nineteenth century. and was considered natural
(at a time. that is . when the bourgeoisie was able to consolidate
and develop to the full all its particular features) . Prisons and
dungeons did exist in ancient times and in the Middle Ages
too. in addition to other means of physical violence. But people
were usually held there until their death. or until they bough t
themselves free.
For it to be possible for the idea to emerge that one could
make recompense for an offence with a piece of abstract free
dom determined in advance. it was necessary for all concrete
forms of social wealth to be reduced to the most abstract and
'
simple form. �o human labour measured in time. Here we
undoubtedly have a further example of the dialectical connec
tion between the various aspects of culture. Industrial capital
ism. the declaration of human rights. the political economy of
Ricardo. and the system of imprisonment for a stipulated term
are phenomena peculiar to one and the same historical epoch.
Yet while the equivalence of the punishment in its crude.
b rutal. physical-material form (infliction of a physical injury.
or exacting expiatory payment) maintains its simple meaning.
accessible to everyone precisely through this crudity. it loses
this clear meaning in its abstract form (deprivation of freedom
for a stipulated period) even though people continue to describe
the degree of punishment here too as

proportionate to the

gravity of the deed.
It is for this reason also that many criminologists. particu
larly those who consider themselves to be progressive. are quite
naturally at pains to eliminate altogether this element of
equivalence - which has patently become absurd - and to con
centrate their attention on the rational goals of the punish
ment. The error these progressive criminologists make is that
when they criticise the would-be absolute theories of punish
ment. they think they are confronted only with mistaken views.
confused thinking. which could be countered by theoretical
critique alone. In reality. however. this absurd equivalent form
results. not from the aberrations of individual criminologists.
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b ut from the material relations of the society based o n com
modity-production which nourish it. The contradiction between
the rational purpose of protecting society or of reforming the
criminal. and the principle of equivalent recompense, does not
exist in books and theories alone, but in life itself, in j udicial
practice, in the very structure of society; just as the contradic
tion between the fact that people in general are bound together
by their labour, and that the absurb form of expression of this
b ond, the value of commodities, is to be found, not in books
and theories, but in social practice itself. To substantiate this
we have only to consider at length a few aspects .
If, in social life, the

purpose of punishment was really the

only consideration, then the execution of sentence and , more
particularly, its outcome, must excite the keenest interes t . Yet
it cannot be denied that , in the overwhelming majority of cases,
the main emphasis in a criminal trial is to be found in the
courtroom at the moment of the verdict. The interest shown
in the protracted methods of influencing the offender is neglig
ible, compared with the interest aroused by the telling moment
of the verdict and the determination of the 'degree of punish
men t'. Only a small circle of professionally interested people
are concerned about questions of prison reform; the focus of
attention as far as the public is concerned is whether the sen
tence corresponds to the gravity of the offence. If opinion in
general is satisfied that the court has determined the equivalent
correctly, then everything is, so to speak, se ttled, and the sub
sequent fate of the offender is of further interest to practically
no one. 'The execution of sentence' - thus bemoans Krohne,
one of the best- known specialists in this field - 'is the problem
child of criminal law ' ; in other words, it is relatively neglected.
He goes on :
Even if you have the best law, the best judge, the best verdict,
but the official responsible for t h e execution of sentence i s
incompetent, then y o u might a s well throw t h e l a w into the
waste-paper basket and burn the verdict. 2 1
21 Krohne, q uoted from : Gustav Aschaifenburg, Das Verbrechen und
seine Bekiimpfung: Kriminalpsychologie filr Mediziner, luristen und
Soziologen, ein Beitrag zur Reform der Gesetzgebung, Heidelberg ( 1 903),
1 906 ed, p. 2 1 6 ; translated by A. Albrecht, as Crime and its Repression,

with an editorial preface by M. Parmelee and an introduction by A. C.
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B u t the dominance of the principle of equivalent retribution
is not only expressed in this distribution of public interest. It is
manifested in a similarly c rude manner in judicial practice itself.
There could be no other conceivable basis for the verdicts which
Aschaffenburg cites in his book,

Crime and its Prevention. We

shall here select but two examples from a whole series: a re
lapsed offender with twenty-two prior convictions for forgery,
theft, fraud, and so on, is sentenced for the twenty- third time,
this time to twenty-four hours' imprisonment for insulting an
official. Another, who h as spent in all thirteen years in prison
and penitentiary, and has sixteen prior convictions on charges of
robbery and fraud, is given a four month sentence for fraud his seventeenth sentence. Obviously one cannot speak either of
a defensive or of a reformatory function of the punishment in
these cases. It is the formal principle of eq uivalence which
triumphs here : punishment equivalent to the guilt. 22 What else
could the court have done ? It cannot hope to reform an in
veterate habitual offender by three weeks' detention. nor yet
can it lock up the person in q uestion for life, j ust for insulting
an official. The court has no choice but to allow the offender
to pay for his pe tty crime in small change (so many weeks' loss
of freedom ) . For the rest, bourgeois administration of the law
sees to it that the transaction with t he offender should be con
cluded according to all the rules of the game ; in other words,
anyone can check and satisfy themselves that the payment was
equitably determined (public nature of court proceedings) , the
offender can bargain for his liberty without hindrance (adver�
sary form of the trial) and can avail himself of the services of
an

experienced court broker to this end (admission of counsel

for the defence) , and so on. In a word, the state's relations
with the offender remain throughout well within the framework
of fair trading. In this precisely lie the so-called guarantees of
criminal proceedings.
The offender must therefore know in advance what he is up
for. and what is coming to him : nullum crimen. nulla poena
Train. Boston : Little. Brown & Co., 1 9 1 3 (Modern Criminal Science
Series, vol. 6). [Transl.]
22 This nonsense is nothing but the triumph of the legal idea. for law is
precisely the application of an equal measure, and nothing more.
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sine lege. What is the implication of this? Is it necessary for
every potential criminal to be informed in minute detail about
the corrective methods which would b e used on him ? No; it
is much simpler and more brutal. He must know what quantity
of his freedom he will have to pay as a result of the transaction
concluded before the court. He must know in advance the con
ditions under which payment will be demanded of him. That
is the import of criminal codes and criminal procedures.
One should not make the mistake of imagining the matter
to be such that whereas the mistaken theory of retribution
dominated criminal law in former times. it was later super
seded by the correct viewpoint of social protection. It would
be wrong to consider the development as if it were taking place
on the plane of ideas alone. In reality. sentencing policy con
tained social elements both before and after the emergence of
the sociological and anthropological tendencies in criminology.
Alongside these. however. it contained and still contains ele
ments which do not arise from this technical purpose and do
not. therefore. allow criminal procedure to be expressed abso
lutely and completely in the rational. non-mystified form of
social-technical

regulations.

These

elements.

whose

origin

should be sought. not in sentencing policy as such, but much
deeper. give the j uridical abstractions of crime and punishment
their reality. and ensure them their practical significance in the
framework of bourgeois society. despite all the efforts of the
theoretical critique.
At the Hamburg Congress of Criminologists in 1905 . van
H amel. a reputable representative of the sociological school.
declared that the main obstacles to modern criminology were
the three concepts of guilt. crime and punishment. If we freed
ourselves of these concepts. he added. everything would be
better. One might respond to this that the forms of bourgeois
consciousness cannot be eliminated by a critique in terms of
ideas alone. for they form a united whole with the material
relations of which they are the expression. The only way to dis
sipate these appearances which have become reality is by over
coming the corresponding relations in practice, that is by realis
ing sociaiism through the revolutionary struggle of the prole
tariat.
It is not enough to label the concept of guilt as a prejudice.
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in order to be able to introduce immediately in practice a sen
tencing p olicy which actually makes this concept superfluous.
So l ong as the commodity form and the resultant legal form
continue to make their mark on society, so in judicial practice
too the essentially absurd idea (absurd, that is, from the non
juridical viewpoint)

that the gravity of each crime can be

weighed on some scale and expressed in months or years of
prison d etention will retain i ts force and its meaning in real
terms.
One can, of course, refrain from proclaiming this idea in
such a brutally offensive formulation, but that does not yet
imply that one thereby escapes its influence entirely in practice.
Changing the terminology does not alter anything in the sub
stance of the matter. The People's Commissariat for Justice in
the

Federated Russian Socialist Soviet Republics published

guidelines for �riminal la w as early as 1 9 1 9 , in which the prin
ciple of guilt as the basis of punishment is rejected and the
punishment itself is characterised, not as retribution for guilt,
but solely as a protective measure . The 1 922 penal code of the
RSFSR likewise does without the concept of guilt. Finally, the
'Principles of Penal Legislature of the Union' passed by the
Central Executive Committee of the Soviet Union eliminate
the term 'punishment' altogether, replacing it with the term
'judicial- corrective measures of social defence' .
Such a n alteration i n t h e terminology undoubtedly has a
certain demonstrative value. Nevertheless, declarations do not
decide the merits of the case. Transforming punishment from
retribution into a measure of expediency for the protection of
society and into the reform of individuals who are a threat to
society calls for the completion of a colossal organisational task.
Not only does this task lie beyond the sphere of purely j udicial
activity, but it would actually, in the event of its being com
pleted successfully, render the court case and court verdict
totally superfluous. For when this task has been fully accom
plished, the reforming influence will no longer be a simple
'legal consequence' of the court's verdict, in which some 'evi
dence' has been deposed, but will acquire a completely indepen
dent social function of a medical-educational nature. There is
no doubt that our development is proceeding, and will continue
to proceed, in that direction. For the present, however, so long
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as we continue to have to lay emphasis on the word 'judicial'
when sp eakin g of measures of social defence, so long as the
forms of the judicial process and of the material penal code are
still retained, altering the terminology will remain a largely
formal reform. This fact did not, of course, escape the notice
of the j urists who have written about our penal code. I will cite
here only a few opinion s : Polyansky finds that, in the specific
section of the penal code, ' the negation of the concept of guilt
is purely superficial' and that :
the question of guilt and of the degree of guilt is thrown up
daily in the present-day practice of our courts. 23

Isayev says that the concept of guilt
is not alien to the 1 922 penal code : for since it differentiates
premeditation from negligence by contrasting these two cases
with one another, it also distinguishes between punishment
and social protective measures in the more narrow sense.2 4

Of c ourse the fact is that both the penal code in itself, and
the j udicial process for which it is designed, are permeated by
the j uridical principle of equivalent recompense. What else is
the general section of every penal code (including ours) with its
concepts of aiding and abetting, complicity, attempt, prepara
tion, and so forth, if not a method of weighing guilt more ac
curately? What should the distinction between premeditation
and negligence be b u t a delineation of degrees of guilt? What
is the point of the concept of not being responsible for one's
actions if the concept of guilt does not exis t ? And finally, why
is there a need for the whole particular section if it is merely a
matter of social (class-based) protective measures ?
A consistent realisation of the principle of social protection
would not require the establishment of particular

evidence

23 Nikolay Nikolayevich Polyansky, 'The Penal Code of the RSFSR
and the Draft German Penal Code', in : Pravo i Zhizn', 1 922, no. 3 .
2 4 M . M . Isayev, 'The Penal Code of 1 st June, 1 922', in : Sovietskoe
pravo, 1 922, no. 2. O. also Trakhterov, 'The Formulation of Lack of

Responsibility in the Penal Code of the Ukrainian Socialist Soviet Repub
lic', in : Vestnik Sovietskoy Yust;tsii the organ of the Ukrainian People's
Commissariat for Justice, 1 923, no. 5.
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(with which the
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degree of punishment determined by law or

by the court is logically connected) , but would require an exact
description of the symptoms characterising the socially danger
ous situation, and an exact elaboration of the

methods to be

used in e ach individual case in order to avert the danger to
society. The salient point is not - as many pe ople think - merely
that the social-protective measure is linked in its application
with subjective elements (the nature and extent of the risk to
society) , while the punishment is based on an objective element,
that is on concrete evidence as defined in the particular sec
tion of the penal code.25 The salient point is the nature of this
connection. It is difficult for the punishment to free itself from
its objective basis, because it cannot throw off the form of
equivalence without losing its fundamental characteristic. Yet
only concrete evidence provides any likeness to a quantifiable
entity and is thus a certain sort of equivalent. A person can be
forced to

expiate a certain action, but there is no sense in forc

ing him to atone for the fact that society considers him, the
subject in question, to be dangerous. That is why punishment
is predicated on precisely established evidence, which the social
protective measure does not require. Compulsory atonement is
j uridical coercion addressed to the subject from within the for
mal framework of the trial, the verdict, and the execution of
sentence. Coercion as a protective measure is an act of p ure
expediency, and as such, can be governed by technical regula
tions. These regulations can be more or less complex , accord
ing to whether the purpose is the mechanical elimination of the
dangerous individ ual. or his reform. In either case, however,
these rules express in clear and simple terms the goal society
has set itself. In the legal norms which prescribe particular
punishments for' particular crimes on the other hand , this social
purpose appears in masked form. The individual who is sub
j ected to influence is put in the position of a debtor settling
his debt. It is no accident that the word 'execution' is use d
for the compulsory fulfilment of private law obligations, as well
as for disciplinary penalties. The term ' to serve a sentence' also
expresses the same thing exactly. The offender who has served
his sentence returns to his point of departure, that is to his
25 Ct, Piontkovsky, 'Measures of Social Defence and the Penal Code',
in : Sovietskoe pravo. 1 923, nos. 3-6,
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isolated existence in society, to the 'freedom' to enter into
obligations and to perpetrate punishable deeds.
Criminal law, like law in general. is a form of intercourse
between isolated egoistic subjects, the bearers of autonomous
private interests, or ideal property-owners. The more wary of
the bourgeois criminologists are not at all ignorant of this con
nection between criminal law and the legal form in general. in
other words of the fundamental conditions without which a
society of commodity producers is inconceivable. That is why
their very reasonable response to the demands of the extreme
representatives of the sociological and anthropological schools
- that they should lay the concept of crime and guilt to rest,
and that they should put an end to the juridical elaboration of
criminal law altogether - is the question : in that case, what
about the principle of civil liberty, the guarantees of procedural
regularity, the principle of

nullum crimen sine lege, and so on?

That is exactly the position taken b y Tzhubinsky in his
polemic against Ferri and Dorado, among others. I quote a
characteristic passage :
While giving his (Dorado's) glorious belief in the unlimited
power of scholarship full credit, we prefer to remain on firm
ground, that is to reckon with the lessons of history and the
actual facts of reality; in so doing we shall be forced to admit
that it is not 'enlightened and rational' free will which is re
quired (with guarantees that this will indeed be enlightened
and rational) , but a firm legal system, for whose maintenance

juridical study will continue to be necessary. 26

The concepts of crime and punishment are, as is clear from
what has been said already, necessary determinants of the legal
form, from which people will be able to liberate themselves
only after the legal superstructure itself has begun to wither
away. And when we begin to overcome and to do without these
concepts in reality, rather than merely in declarations, that will
be the surest sign that the narrow horizon of bourgeois law is
finally opening up before us.
26

Ct . M. Tzhubinsky, Course in Penal Policy (Kurs ugolovnogo prava),
1 909, pp. 20-33.

Avpendix:
An Assessment by Karl Korsch

[The following is extracted from an article which appeared in
a reprint of the

Archiv fur die Geschichte des Sozialismus
und der Arbeiterbewegung of 1 9 3 0 ( 1 5 th year) by Carl Grun

berg. Leipzig. The reprint appeared with Grazer Verlagsanstalt
in cooperation with the Limmat Veralag, Zurich. Since Pashuk
anis' work fell into oblivion so quickly, there has been no con
tinuous debate on its theses. Hence we consider it worthwhile
to recover for the present discussion this early reaction by
Korsch.

-

Ed.]

The whole of the 'Critique of the Fundamental Juridical Con
cepts' and resulting 'General Theory of Law' by the Soviet
Marxist jurist Pashukanis consist s olely of positing and rigor
ously developing the formula that not only the varying con
tents of currently obtaining legal relations and legal norms,
but also the legal form itself in all its manifestations is 'just
as' fetishistic in character as is the commodity form of political
economy. Like the latter, law in its fully developed shape per
tains exclusively to the historical epoch of capitalist com
modity production, and in a parallel historical development,
had insignificant beginnings, only becoming recognisable in
the course of subsequent development. In the bourgeois 'con
stitutional state

(Rechtsstaat) ' of today, law has spread, in part

actually, in part potentially, from its original sphere of regulat
ing the exchange of commodities of equal value to affect ab
solutely all social relations existing within modem capitalist
society and the state governing it. Together with capitalist
commodity production, the bourgeois 'state', its classes and
class antagonisms, law will be completely transformed in its
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content in the communist society of the future. and will ulti
mately also 'wither away' altogether as a form.
It is obvious that a critique of the historical phenomenon
of law in its entirety which s tarts out from so radical a
materialist principle and goes right to the heart of the matter
m ust lead. when carried through consistently. to extremely
far-reaching consequences. with many of the conceptions which
up to now even the socialist critics accepted more or less un
questioningly. being turned upside down. This revolutionary
theoretical significance of the book to hand is not in itself
adversely affected by the fact that all these revolutionary ideas
put forward by Pashukanis are not actually new. but restore
and renew the same ideas expressed by Marx himself. partly
by implication. but to a large extent explicitly as well. as many

German Ideology, in the
Communist Man ifesto, and repeated some decades later in
Capital and the Critique of the Gotha Programme (1875) . For
as eighty years ago in his critique of

between the two lies a long period in history in which these
conseq uences of the original revol u tionary Marxist theory were
as totally forgotten in the sphere of law as they were in the
sphere of politics. The radical Marxist tendency in the West
and in the East was only able to unearth these consequences
from the oblivion in which they had languished for decades.
in the new. critical. period of capitalist development after the
turn of the century. and in the sharpened class struggles of the
War and post-War period. Only then could they be restored to
their pure form by the removal of the reformist and bourgeois
'
distortions which had accreted to them in the intervening
period.
For this reason, it does not seem to us to be especially vital
'
to the critique of Pashukanis' theoretical achievement in re
habilitating

the

Marxist

theory

of law

that.

despite

the

' orthodoxy' to which the author aspires. he has not in fact
in his book restored all the consequences of M arxis t theory for
the sphere of law with absolute consistency; indeed he has not
even re- stated all those already clearly expressed by Marx him
self. Rather. despite his forceful beginning. he s till evades in
the end some of the most far-reaching and bold consequences.
In his penultimate chapter for example. he shies away from
the conclusion which his portrayal. accurate enough in itself.
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of the connection between law and morality i n the commodity
producing class society of today has led him to. That conclu
sion should have been that. after the proletarian revolution
has been fully accomplished,

after commodity production,

classes and class antagonisms have been abolished, and after
the state and law have 'withered away' completely, 'there will
be no morality' any longer in the communist society of the
future, freely developed on its own basis. But in a footnote,
added explicitly for this purpose, he restricts the 'withering
away' in this sphere to the 'specific forms' of moral conscious
ness and moral conduct peculiar to the present historical epoch
which, once they have played out their historical role, will
make way for 'different, higher forms'.1
And in another place, in analysing the problems of 'law and
law-breaking' in the final chapter of the work, he even goes
so far as to make explicit mention of a new 'system of penal
policy' to be created after the complete disappearance of
classes. For while he does raise the question as to whether 'in
such circumstances, there will be any necessity at all for a
penal system', he obviously confines his own perspective to the
abolition of the 'legal fabric' and the 'characterisation "criminal
law"

'.2

In contrast, as early as the Communist Manifesto of

1847/48, Marx and Engels listed explicitly, amongst the most

general forms of consciousness which, despite all variety and
differences are common to all the centuries of the history of
class society until today, and which will 'completely vanish
with the total disappearance of class antagonisms' in the epoch
of the proletarian revolution - besides 'religion', 'philosophy',
and 'politics' - unconditionally and without any reservations
whatsoever, 'morality' and 'law' in their entirety. Marx and
Engels explicitly rejected the mere 're-shaping' of their pre
vious forms. S
We are far from reproaching the 'orthodox Marxist' Pashu
kanis with these and several other instances where his critic1

a

E. Pashukanis, The General Theory of Law and Marxism: Towards
Critique of

the Fundamental Juridical

Concepts;

(in this edition:

chapter 6, footnote 12, p. 160).
2

3

Ibid., p. 176.
Marx and Engels, 'Manifesto of the Communist Party', in: Marx and

Engels, Selected Works. Vol. I, 1969, pp. 125-126.

192

ally revolutionary 'theory' lags behind the theoretical ideas
expressed by Marx and Engeles themselves in an earlier historical
period. We tend rather to see the decisive failing of this
'materialist' critique of law in its all-too didactic. scholarly
dogmatic character. which. compared with past and present
reality and practice. is frankly 'juridically unworldly' at a
theoretical level. In this connection. it is particularly illuminat
ing to compare this 'general theory of law' published by the
Russian Soviet Marxist Pashukanis in

1 929 [Korsch is mistaken

here ; while the German translation from which he is evidently
working was published
published in

in 192 9. the original work was first

1 924. Transl.], not with Marx and Engels' earlier
in time and in their subject-matter from the

views. originating

conditions of the revolutionary dawn of the working class
movement, but with a work by Engels (together with Kautsky)
which appeared in

Neue Zeit in 1 887. Engels here expresses

his views on questions of law with reference to the practical
and theoretical demands of a new stage of development in the
modern working class movement much more closely related
to present-day conditions. Sharply as the materialist critic
Friedrich Engels takes issue

in

this piece with the illusions of

the 'jurists' socialism' put into circulation at that time by
Anton Menger and other 'well-meaning' friends of the workers ;
forcefully as he emphasises that the modem working class
'cannot fully express their conditions of life in the j uridical
illusion of the bourgeoisie' ; cuttingly as he rejects the implica
tion that one of the existing socialist parties would dream of
'turning their programme into a new philosophy of law' ; still
less is he simply content with this negation - abstractly attuned
to the revolutionary 'ultimate victory' - of the 'legal form'
and the 'j uridical attitude' which essentially pertain to bour
geois society. Rather. he contrasts Menger's ambitiously posited
(but theoretically inadequate and ultimately unattainable)
·
socialist 'basic rights' of workers to the 'full proceeds of their
labour'. with the different 'specific legal claims' which he feels
socialists should be raising. and without which 'an active
socialist party. and indeed any political party at all, is imposs
ible'. And the only fundamental condition he sets for such a
programme of legal claims by the s truggling proletarian class
consists of the materialist condition that all these claims. varied
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and variable depending on period. country. and level of social
development. must

in all cases be precisely adapted to the

relations and conditions of the class struggle.
It is quite evident that the standards set in this testament
by Friedrich Engels for the evaluation of a socialist legal pro
gramme and hence also of a socialis t theory of law cannot
simply be applied without alteration to the 'Marxist theory of
law' of the Soviet Marxist Pashukanis. Pashukanis' book was
predicated on the totally different situation of a proletarian
revolution already in process. and even those who regard this
predicate as an historical illusion and a delusion must take its
subjective existence into account in evaluating the theoretical
content of this 'Marxist theory of law'. O ne cannot even
reproach the author with having ignored the bourgeois charac
ter of existing institutions in his own field. that of law. in his
'socialist Soviet state'

in the present 'transition period'. a

character unaltered by changes in name. On the subject of
the criminal law currently valid in the S oviet Union. which
erased the concept of 'guilt' from its statutes as long ago as

1 9 1 9 and 1922 (meanwhile retaining such forms of guilt as
'inten t', 'negligence'. and the fundamental concept of legal
guilt. 'irresponsibility'
Unzurechnungsfahigkeit) . and which
some time ago replaced the concept of 'punishment' with the
-

characterisation 'judicial-corrective measures of social defence'.
he states with refreshing emphasis that thus 'changing the ter
minology does n o t alter anything in the substance of the
matter'.4 Nevertheless. the sole fact that the Soviet author
naturally hangs onto the concept of the 'transition period'.
and basically sees the whole development occurring in Russia
at the present time. in the legal. as well as in the political.
economic, and every other sphere of life. as an evolutionary
transition to communist society after the complete overthrow
of the capitalist social order. means that his whole approach
is inevitably illusory. since it attempts to comprehend current
relations and developmental tendencies. not

in materialist

terms . according t o their concrete nature. but idealistically,
in the light of a subjectively posed goal. The extraordinarily
abstract nature of this work. to which we have already drawn
4 Pashukanis, The General Theory of Law

.

.

. ; (this ed. : p. 185).
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attention. and which in parts intensifies to become downright
scholasticism. arises in the last analysis from this. and not
from coincidental causes such as that this work was originally
intended as a first draft. written largely as a means for the
author to clarify his own ideas . 5
This ou tmoded scholasticism o f method. which cannot b e
overcome by theoretical means i n t h e given circumstances.
is

employed

by

Pashukanis

in his internally

inconsistent

a ttempt to rehabilitate the pure and unfalsified revolutionary
Marxi st critique of law as the theoretical expression of the
actual his torical development presently occurring in the Soviet
Union and. indirectly. on a world scale. And this method ulti
mately and inevitably leads him to distort. theoretically. that
very theory whose ' pure and unfalsified' rehabilitation he is
subjectively striving to accomplish to the letter.
Marx and Engels make a fundamental distinction between
the inherently 'fetishistic nature ' of the commodity form on
the one hand. and the higher 'ideologies' based on this form
- politics. law. the ideologies of philosophy and religion and
the like, which 'distance themselves even further from the
material economic base' and are in this sense 'even higher'
ideologies - on the o ther. Contrary to this view. Pashukanis'
entire 'Marxist' critique of law and 'general theory of law'
rests on the consistent e quation. whilst not of law and the
economy. yet of the legal form and the commodity form. The
entire colossal process of development in actual history which
led to the emergence of the Marxist materialist view of law.
the state. society. and history. and to its critique of political
economy. a materialist view which is still preserved in its con
summate shape. is as it were absolu tely obliterated and even
partially revoked by Pashukanis' method . When he speaks ex
plicitly of two equally 'fundamental' aspects of the homo
geneously integrated relation of people living in commodity
producing , society. an economic and a legal aspect. when he
explicitly characterises 'legal fetishism' and 'commodity fetish
ism' as two equally. 'enigmatic' phenomena resting 'on the same
basis'. when he says that 'both these basic forms' are 'inter
dependent' and that the social link rooted in production is

5

Ibid., preface to 2nd Russian edition (here : p. 37).
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manifested in these ' two absurd forms' simultaneously,r. Pashu
kanis is deviating decisively, as he does in countless other
instances which permeate his book as a homogeneous thread,
from the Marxist idea which regards the economic relation as
the fundamental one, with the legal relation on the contrary,
like the political relation, as derived from it. Let us consider
in addition his polemic - which in itself is accurate, but over
shoots its target - against Marxist critics of law like Reisner,
who wish to conceive of law purely and simply as an 'ideology'
rather than as the expression of an actual social relation, albeit
ideologically masked and distorted. Let us consider his equally
accented opposition to all the olde!" as well as the more recent
socialist and communist theoreticians who have seen the clari
fication of the class nature of the form of law in its entirety,
as well as of its specific conten t at different times, as the most
substantive issue for the Marxist critique of law. Let us con
sider his extremely strange - for a 'Marxist' - over-estimation
of 'circulation ', which he regards, not only as a basic deter
minant of the traditional ideology of property, but also as the
only economic reality on which property is based today. And
finally, let us not fail to take into account his conspicuously
' strange ' attitude to economic theory and history in general.
What all this adds up to is a total picture of a critique of law
and a 'theory of law' which, despite its strictly materialist and
'orthodox Marxist' method ological starting point, distances
itself in its actual execution and in its results from the mater
ialist, critical. theoretical. and at the same time poten tially
practical. revolutionary destruction and abolition of legal ideo
logy and of the economic social reality of capitalist society on
which it is based . What he tends towards is, at the level of
theory, a renewed recognition and re-establishment of legal
ideology and the reality it masks. In the same period, actual
historical development moved and is moving in the same direc
tion. We mean the entire economic and social development
occurring in the Russian Soviet Union, which has as one of its
component parts the specific sphere of its legal historical devel
opment, whose ideological expression and reflection we see in
the theoretical work by Pashukanis with which we have been
dealing.
G Ibid., (here : p. 1 1 3 and p. 1 1 7).
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