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This article seeks to highlight an old question which has a renewed importance in light of
the contemporary domination of emancipatory politics by the human rights discourse. In
it I examine the nature of the concept which we call ‘human rights’ and the objections to
its validity which Marxists commonly raise. It pays particular attention to the ambiguity
in the Marxist treatment of the human rights discourse, the difference between the
general concept and the current liberal conception which dominates, and the role of law
where human rights are theorised as legally protected political claims. I argue that the
question is more complex than it first appears and that seeking too simple an answer may
run the risk of inadvertently replacing Marxist critique with a distinctly a-critical
dogmatism.
Keywords: Liberal Conception; Human Rights; Emancipation; Law; Marxist Critique;
Ambiguity
The Question
Can a Marxist believe in human rights? The question appears simple, inviting an
unambiguous answer. However, this question has a complex past: although Karl Marx
himself tackled the issue in the early 1840s in his review of Bruno Bauer’s On the
Jewish Question, it is one which remains relevant today. That it is such an enduring
question is not the only reason to doubt its apparent simplicity. Another is the weight
this topic has had in the writings of academics and activists throughout history.
Marxist and human rights discourses have existed, and evolved, side by side, despite
there being no a priori conceptual link between them. The human rights discourse is
one which is bound up with questions of law and its relationship with justice, ethics
and morality while Marxism is concerned primarily with the economy as the ‘base’ on
which all the other elements of society rest. Nevertheless, while Marx himself made
little mention of law, even in criticism, he felt that the relationship between Marxism
and human rights was important enough to merit his attention, possibly because thelaw-as-institution, which exercises the coercive power of the state, is at the core of the
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Marxist ‘denunciation of exploitation and oppression under conditions of capitalist
production’.1
On the Jewish Question can be considered almost an obligatory starting point for
any attempt to tackle this important topic as it gives an insight into Marx’s own
views. What is important, however, is not to see this piece as both the start and end of
a discussion on this question. To restrict oneself to Marx’s own writings may lead to
blindness not only to the full extent of the answer, but also to the nature of the
question being asked: after all, the question is not ‘could Marx have believed in
human rights’, but ‘can a Marxist believe in human rights’. These are similar but
crucially different. The writings of Marx are the core around which Marxist thought
is built, but much has changed since Marx’s time, both in the world and in the
politics and theories of left-wing thinkers and activists. While a conclusive statement
on Marx’s view of human rights might well be of great historical and theoretical
interest, it would only provide a partial answer to their compatibility with Marxism.
Dogmatic adherence to Marx alone is not required of Marxists, and one may accept
that Marx’s writings are not perfect and that additions and changes can be made
without having to step outside the conceptual space which Marxism inhabits. One
reason against dogmatic adherence on this issue is that Marx’s own writings are not
always consistent. In a letter to Friedrich Engels he expresses regret for using the word
‘rights’ in his drafting of the General Rules of the International Working Men’s
Association, but justifies it by explaining that it was placed in ‘such as way that [it] can
do no harm’.2 Even if Marx is referring to the word and not the right itself as doing
‘no harm’, this seems to contradict his statement in Critique of the Gotha Programme
in which he says that rights have ‘become obsolete verbal rubbish, while again
perverting . . . the realistic outlook’.3
The depth of ambiguity left by Marx in the field of rights critique may be seen as
part of the reason why the different strands of Marxist thought have such very
different views on bourgeois law. These range from a view ‘that denounces law as
merely reflecting exploitative economic relations of production, a mere instrument of
oppression of the working class’,4 to a belief in ‘the ‘‘relative autonomy’’ of law from
the economic base’5 which sees law still having value for the proletariat whether
substantial or merely strategic. Although the instrumentalist view is often attributed
to Marxists, few in reality adhere to this in its most simplistic formulation. There are
‘both empirical and theoretical reasons why Marxists should avoid associating
themselves with crude instrumentalism’,6 one of which is that it fails to account for
the importance of the fact that ‘power is presented not as brute power but as
1
S. Veitch, E. Christodoulidis and L. Farmer, Jurisprudence: Themes and Concepts (London: RoutledgeCavendish, 2007), p. 227.
2
K. Marx and F. Engels, Selected Correspondence (Moscow: Foreign Languages Publishing House, n.d.),
p. 182.
3
K. Marx and F. Engels, Selected Works, Vol. 1 (Moscow: Foreign Language Publishing House, 1962), p. 25.
4
Veitch, Christodoulidis, and Farmer, op. cit., p. 230.
5
Ibid.
6
H. Collins, Marxism and Law (Oxford: Oxford University Press, 1982), p. 63.
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authority, justified, fair and creating obligation rather than obliging through force’.7
Such deceptive legitimation may be called ideological for through it oppression is
‘presented in an emancipatory idiom and redeemed in the process’.8 This
presentation of the conservative or even reactionary as revolutionary has led Antonio
Negri to say that ‘we find ourselves . . . with a revolutionary tradition that has pulled
the flags of the bourgeoisie out of the mud’.9 This issue of emancipation is an
important one; if human rights are not emancipatory, but merely present themselves
as such, Marxism must be dissociated from them. However, if human rights do
contribute towards emancipation, Marxist critique must work to ensure their
continued compatibility.
Steven Lukes, an academic whose work is important in this context, does not
examine these different Marxist strands, but focuses almost exclusively on Marx
himself and what he sees as a core Marxist tradition, which is limited to a small
number of well-known Marxists, including Trotsky and Lenin. He devotes a chapter
of one of his books to whether a Marxist can believe in human rights and to why this
question is important, beyond the purely academic motivation to seek understanding. The effort which has been exerted towards answering the question may
indicate why it is important that it be understood to be complex, but it does not
explain why we should be interested in it in the first place.
Why Ask the Question?
Having explored the nature of this question, it is, nevertheless, important to provide a
justification for why it should still be asked. The human rights discourse plays an
important and visible part in contemporary politics, so much so that some claim that
we live in an ‘age of rights’ where political movements are increasingly turning
towards the legal protection of human rights in order to confer on their claims a
measure of legitimacy and institutional efficacy. The times when these rights are
asserted ‘arise mostly when they are threatened, restrained or suppressed’,10 and it is
often officially socialist countries which are now accused of abusing human rights. In
China, for example, the empty rhetoric of being in a ‘transitional’ proletarian
dictatorship is used to justify the banning of ‘any serious theoretical work on how the
power of state agencies may be limited and controlled in the ‘‘higher phase of
socialism’’ ’,11 which contradicts central ideas in both the human rights and Marxist
discourses. No discourse can become a dominant force in the political sphere without
generating controversy and inviting intensive critique, especially when it justifies its
pre-eminence on the basis of providing an emancipatory vocabulary. Marxism has
7

Veitch, Christodoulidis, and Farmer, op. cit., p. 232.
Ibid., p. 233.
9
Negri cited in ibid.
10
A.J. Lien, ‘A Fragment of Thoughts Concerning the Nature and the Fulfilment of Human Rights’ in
UNESCO Human Rights: Comments and Interpretations (London: Allan Wingate, 1949), p. 24.
11
J. Waldron, Nonsense upon Stilts: Bentham, Burke and Marx on the Rights of Man (London: Methuen,
1987), p. 126.
8
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traditionally provided a critique of human rights and, in spite of the resurgence of
capitalist liberal-democracy in once-socialist states, Marxist analysis remains an
important lens through which to view the issues of emancipation. The crucial
question facing the human rights discourse is ‘whether rights can and do still retain
their radical character, as a weapon for the powerless in the struggle against
oppression’.12
Just as human rights face issues of a changing political landscape, so too does
Marxism. It is only through immanent critique and self-reflection that Marxism will
ensure its continuing relevance in the modern world, mobilising ‘potentials for
change that subsist, but remain unrealised, in current conditions’.13 An important
factor in the current conditions for a Marxist critique of rights is that Marxist
activists are themselves ‘not reluctant to use the language of ‘‘human rights’’*
especially in struggles against reactionary regimes’.14 While this suggests that
Marxists may believe in human rights, it is really only evidence that rights rhetoric
can be useful in the struggles in which Marxists are engaged; it does not mean that
human rights are being used as anything more than rhetorical tools, in the
knowledge that rights themselves are incompatible with Marxism. For those who
honestly believe in human rights, it is important not to allow ‘the language of rights
to degenerate into a sort of lingua franca in which moral and political values of all
or any kinds may be expressed’15 (a criticism which could be levelled at Marxists
who use rights-talk as a tool without ensuring its compatibility with Marxism). A
persuasive indicator of honest belief in rights by Marxists is that ‘the establishment
and protection of basic civil and political rights often depends on the existence of a
strong and well-organised labour movement, and that Marxist parties and groups
have often played a central role in achieving this’.16 While it is entirely possible that
Marxists could use rights rhetoric without believing it, it is far less plausible that
they should work directly to implement and maintain rights if they did not believe,
at least to some extent, in the substance behind the rhetoric. It is clear, therefore,
that many Marxists do believe in human rights. This would appear to be the
unambiguous answer originally invited by the question ‘can a Marxist believe in
human rights’? Yet people are quite capable of having incorrect, or conflicting
beliefs*what is being asked is not merely an empirical question. This is why Lukes
envisions that the question itself needs refinement before an attempt at an answer
can be made. This is also why an answer is important: have these Marxists been
tricked into working for the enemy?

12

Veitch, Christodoulidis, and Farmer, op. cit., p. 27.
S. Marks, The Riddle of all Constitutions: International Law, Democracy, and the Critique of Ideology
(Oxford: Oxford University Press, 2000), p. 136.
14
S. Lukes, Moral Conflict and Politics (Oxford: Clarendon Press, 1991), p. 175.
15
Waldron, op. cit., p. 2.
16
Lukes, op. cit., p. 175.
13
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What Question Are We Asking?
In recognising the empirical fact that some Marxists do believe in human rights,
Lukes is forced to re-frame his question to read: ‘Why shouldn’t a Marxist believe in
human rights?’17 This begins a process of reformulation of his question. Marx said
that ‘to formulate a question is already to solve it’18 and Lukes is indeed thus pointed
towards a particular answer. The answer, however, is one which is rendered
problematic by this very reformulation. Lukes skips over what might be considered
the next logical refinement of the question: whether a Marxist can consistently believe
in both Marxism and human rights, because he freely admits that this is possible.19
Lukes finally concludes that the question ought to be ‘can those whose beliefs and
affiliations are Marxist believe in human rights and remain consistent with central
doctrines essential to the Marxist cannon*by which I mean the ideas of Marx,
Engels, and their major followers, including Lenin and Trotsky, in the Marxist
tradition?’20
This formulation differs significantly from the original question’s elegant, if
misleading, simplicity. It also raises a number of questions, of which Lukes is clearly
aware. In particular, it is not clear what difference Lukes sees between general
consistency with Marxism and specific consistency with the ‘central doctrines’ of
Marxism, or even ‘how the ‘‘Marxist tradition’’ is properly to be identified and
interpreted, who are the ‘‘true Marxists’’, and so on’.21 Lukes, however, believes that
these questions are easily answered because of the ‘unambiguous unity of view in the
mainstream Marxist tradition which can be identified both at the level of explicit
statement and implicit theory’.22 This, however, is far from being an unproblematic
statement: it seems to be more of an assumption of Lukes rather than a reasoned
conclusion. It ignores, for example, the divergent Marxist schools of thought on Law’s
relationship to Marxism. There remain issues, indeed, which Lukes fails to raise, far
less answer.
Why is the Marxist tradition for Lukes limited to pre-Second World War thinkers?
Why are Lenin and Trotsky specifically exalted to a level with Marx and Engels in
questions of Marxism? It could surely be questioned whether Lenin kept closely
enough to Marx’s ‘explicit statement and implicit theory’23 to justify his ideas being
set up as canon.24 To accept Lukes’ view of Lenin’s theorising*that it is so similar to
that of Marx as to make Lenin’s inclusion as part of the ‘central doctrine’ of Marxism
17

Ibid., p. 174 (emphasis in original).
K. Marx, ‘On the Jewish Question’ in D. McLellan (ed.), Karl Marx: Selected Writings (Oxford: Oxford
University Press, 1977), p. 40.
19
Lukes, op. cit., p. 175.
20
Ibid.
21
Ibid.
22
Ibid.
23
Ibid.
24
It has even been argued that core features of Leninism owe more to Russian Populism than Marxism. See
A. Unger, The Totalitarian Party: Party and People in Nazi Germany and Soviet Russia (London: Cambridge
University Press, 1974), p. 28.
18
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unproblematic*would render the widely recognized branch of communism known
as ‘Marxism-Leninism’ a tautological description. Such a narrow formulation of who
is to be included in this selective group of ‘true Marxists’ risks overdetermining any
possible conclusion, for the contention that human rights are compatible with
Marxism ‘finds precious little basis in Marx’s work subsequent to 1844 and precious
little support in the writings of his immediate followers’,25 though not necessarily for
reasons which remain persuasive today.
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Answering the Question
Marx’s own answer is an important feature of any serious attempt to tackle such
an important issue, but On the Jewish Question is a relatively short article and
there is little room for Marx to provide a detailed discussion of all the important
points. For this reason other texts, some which themselves take On the Jewish
Question as their starting point, will form an equally important part of my
analysis.
The Nature of Human Rights
In asking whether Marxism is compatible with human rights, it is inevitable that
one will have to define what one means by rights. This is more than a formality*
the definition is important as a basis for analysing their relationship with Marxism.
One possible, and common, definition*Lukes provides an example by
Feinberg26*emphasises their fundamental, universal and unconditional nature.
However, this is problematic*many rights depend ‘for their implementation on
the availability of resources’27 and thus cannot be ‘absolutely exceptionless’.28 This
is true not only of positive social and economic rights, that might be considered
the most likely candidates for being Marxist-compatible, but also traditional
negative rights insofar as they may require complex and costly institutional systems
of enforcement. Also, rights are often in a conflicting position inter se,29
necessitating balancing and even a ‘trumping’ of certain rights over others. This
does not render the ‘weaker’ rights as less-than-rights, and highlights that a belief
in human rights does not require that all rights be considered equal; Marxists may
legitimately favour certain rights over others without rendering their belief
meaningless.

25

Waldron, op. cit., p. 126.
J. Feinberg, Social Philosophy (Englewood Cliff: Prentice-Hall, 1973), p. 85.
27
Lukes, op. cit., p. 176.
28
Ibid.
29
For example, the contest in the modern world of (especially tabloid) journalism between the right to free
speech and the right to privacy.
26
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Distinctions within Human Rights
The relationship between different rights is a topic which, although not explored in
Marx’s text itself, is touched upon and may be considered one of the most important
points in answering the question. In his review Marx identifies human rights ‘in their
authentic form’30 as being the rights imagined in the revolutions of America and
France. This should not be taken as simply a clarification of what ‘genuine’ rights are,
as opposed to some sort of class of quasi-rights; it may be taken as the basis for an
argument that there is more than one type of right. This is a very important
argument indeed, even before the distinction between types of rights is explored, for
those who analyse the interrelationship between Marxism and human rights have a
tendency to consider human rights as an internally homologous category to be
accepted or dismissed as a whole, despite the developments in the human rights
discourse since the time of Marx.
For Marx, writing in the 1800s, it was only natural to concentrate on the ‘rights of
man’*first-generation civil rights*and not on economic and social rights which did
not come to the fore until claimed by socialist movements themselves.31 While it is
not true that later generations of rights simply superseded these civil rights*after all,
the 1936 Soviet Constitution outlined ‘such familiar rights as freedom of conscience,
freedom of speech, and freedom of the press and public assembly’32 in addition to
economic rights*neither is it accurate to ‘suppose that the new and the old can
simply be put side by side without reacting mutually on each other’.33 To take Marx’s
criticisms of natural rights to apply to more modern conceptions of rights is to
assume that the differences between rights are insignificant, and this risks ahistorical
theorising.34 Even some who are critical of combining Marxism and human rights
recognise heterogeneity of categories of rights to an extent*for example, recognising
that believing in natural rights requires far more intellectual ‘commitment’35 than
believing in human rights*yet this is often absent from their substantive arguments,
something which leads to under-theorised conclusions in this regard.
Acceptance of the modern recognition of the heterogeneity of rights is an
important step in the realisation that whether Marx believed in human rights is a
different question from whether a Marxist can believe in human rights. There has
been a shift from the ‘first generation’ civil/political rights (claimed by individuals)
criticised by Marx, through the addition of economic/social rights (claimed by
groups), to the ‘third generation’ solidarity rights (claims affecting the whole of
humanity) that are to the forefront of so much of the modern rights discourse.36 The
30

Marx, ‘On the Jewish Question’, op. cit.
R.K.M. Smith and C. Anker, The Essentials of Human Rights (London: Hodder Arnold, 2005), p. 153.
32
E.H. Carr, ‘The Rights of Man’ in UNESCO Human Rights: Comments and Interpretations (London: Allan
Wingate, 1949), p. 20.
33
Ibid.
34
Marx, ‘On the Jewish Question’, op. cit.
35
Lukes, op. cit., p. 176.
36
Veitch, Christodoulidis, and Farmer, op. cit., p. 32.
31
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case for second and third ‘generations’ of rights is based on ‘indivisibility of
rights’37*essentially the idea that the basic standard of living they demand is a
prerequisite for the enjoyment of civil/political rights and cannot be thought of as
merely additional. Not to accept this, it is claimed, is to perpetuate an individualistic,
non-organic, imperialistic, predominantly white, Western liberal conception of
human rights.38
Another important categorisation of rights is an original Marxist one which
separates rights into the ‘rights of man’39 and the ‘rights of citizens’.40 The ‘rights of
man’ are the rights in a civil society that is artificially separated from the political
sphere (which is set up as a ‘framework exterior to individuals’)41 and in which man
operates not as a communal being but as an egoistic individual. Through these rights
man is ‘separated from other men and the community’42 and this limiting separation
amongst men, and between the political and the civil, is itself protected and
promoted until each man sees others as ‘not the realization but the limitation of his
own freedom’.43 This separation is the moment of the formation of the political state
and while the rhetoric of the political sphere is that it is set above civil society, in fact
‘the citizen is declared to be the servant of egoistic man’.44 Politics is reduced to the
protection of individualistic ‘rights of man’ and indeed must itself be sacrificed as
soon as it ‘contradicts its end’.45 If Marxism is compatible with human rights, it is the
task of the Marxist to determine how rights may be involved in taking ‘the abstract
citizen back into himself ’,46 as Marxism requires. The ‘rights of man’ are
unquestionably incompatible with Marxism in their operation, but what of the
‘rights of citizens’? The ‘rights of the citizen’ are rights to participate in forming the
general will (the free communication of thoughts and opinions, the right to demand
an account from public officials, etc.) because these rights cannot be conceptualised
in terms of isolated man-as-monad or egoistic man acting ‘without regard for other
men’.47 Rights such as these ‘are only exercised in community with other men’.48
This provides a clear criterion by which to determine which rights may be
compatible with Marxism and which are inherently incompatible. The distinction
itself suggests that Marx saw the apparent incompatibility of rights and Marxism to
be due to the conception of rights and not something inherent with rights as a
concept. The movement towards ‘distinguishing between the concept and the
37
38
39
40
41
42
43
44
45
46
47
48

Ibid., p. 33.
Ibid.
Marx, ‘On the Jewish Question’, op. cit.
Ibid., p. 52.
Ibid., p. 54.
Ibid., p. 52.
Ibid., p. 53.
Ibid., p. 54.
Ibid., p. 55.
Ibid., p. 57.
Waldron, op. cit., p. 130 (quoting Marx).
Ibid. (quoting Marx).
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conception of something’49 may therefore be of some value in evaluating rights. It
should act as a warning against assuming that valid criticisms of the current liberaldemocratic conception of rights, or indeed any particular conception, are automatically applicable to the concept itself. Although rights as a concept may indeed
have inherent flaws, it is important not to mistake these for problems which arise
from the content of specific sets of rights, or context in which these rights are claimed
or exercised.
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Relationships Between Categories of Human Rights
To understand better this distinction between the ‘rights of man’ and ‘rights of
citizens’ it is important to look at the relationship between them. It may be argued
that Marx sees that ‘the rights of man and the rights of the citizen are correlatives
which mark a division between man’s existence as an independent egoist in civil
society and his idealised life as a citizen’.50 As such, ‘in communism, where the
concept of the egoistic, isolated individual is no longer applicable, the correlative
concept of man as citizen, along with the notion of the rights of the citizen will no
longer apply’.51 This simple view, rightly, does not even satisfy critics of Marxism’s
relationship with human rights because ‘it does not follow that a communist
community will not be constituted in part by rights rather like those of the rights of
the citizen (in this special sense) under capitalism’.52 It would appear wildly utopian
to assume that there will be no provision for the protection of people’s ‘participation
in articulate decision-making’53 in such a community, or any need for such.
It has been suggested that Marx was ‘convinced that the rights of man were
bourgeois and egoistic, and that the rights of the citizen considered apart from then
[sic] were empty and considered alongside them were tainted to a considerable extent
by the atomistic flavour of capitalism’.54 This reading of the rights of citizens is
problematic in that it would appear to leave no conceptual room for them at all, and
certainly renders implausible Marx’s positive attitude towards them.
Marx could well have simply criticised the ‘rights of man’ but instead engaged in
rights critique in order to create space for an emancipatory conclusion also couched
in terms of rights. This critique, unlike criticism which uses external criteria by which
to judge, uses Right’s own standards to reveal its inability or unwillingness to live up
to its claims and to explore new possibilities.55 It is important that ‘though Marx
foretold the end of capitalism, he never wrote much about the shape or structure of
the socialist society he expected to take its place’.56 Marx saw the move to socialism as
49
50
51
52
53
54
55
56

Ibid., p. 179 (emphasis in original).
Ibid., p. 132.
Ibid., pp. 132133.
Ibid., p. 133.
Ibid.
Ibid., p. 135.
Marks, op. cit., p. 25.
Waldron, op. cit., p. 124.
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inevitable and so saw no need to pre-empt it by ‘writing recipes for the cookshops of
the future’.57 This reticence leaves open the question of whether rights may feature in
this new society; it opens up the discourse of rights to change from within. It is the
essence of critique that a single, contained, moment of critique is never enough*it
must remain an unbounded, continuous process of opening possibilities to retain its
emancipatory character.58 It is therefore not enough for a set of Marxist-compatible
rights to be formulated and enacted; even these rights must continually be critiqued
to ensure that they do not take on the form of emancipation while becoming
conservative in practice. What must be guarded against is the ‘collapse’59 into
regulation (measures which ‘guarantee the stability of expectations’)60 of emancipation (aspirations upsetting those expectations in order to eradicate injustices). By
invoking a regulatory idiom of legal rights, the Marxist struggle for emancipation
risks being colonised in this way if rights are given too much importance without
adequate and ongoing critique.
Emancipation through Human Rights
The separation of the civil and political realms is related to the issue of emancipation.
Bruer advocated political emancipation*the equal participation provided by the
state for involvement in the state*and neglected human emancipation. Marx viewed
Bruer’s solution to ‘the Jewish question’ as being inadequate precisely because it
ignored ‘what sort of emancipation’61 it is that is owed to humanity62 (just as it
ignored the distinctions between political and civil life, and between man as
communal citizen and private bourgeois.).
Marx sees political emancipation as ‘abstract, limited and partial’63 insofar as ‘a
state can liberate itself from a limitation without man himself being truly free of it’.64
It is achieved through the state as a medium, one which is self-limiting since using the
state as a means to freedom cannot allow one to be free of that state. Rather than
providing a meaningful emancipation, this results in a hidden form of oppressionpresented-as-emancipation: all the impediments to equal participation still exist in
the sphere left behind by politics when it locates itself above material social relations.
It is solely political emancipation which creates the situation where man ‘leads a
double life’65 in the political and civil communities. The problems of political
emancipation are seen by Marx not as signs of incomplete political emancipation, but
57
58
59
60
61
62
63
64
65

Ibid., p. 125.
Marks, op. cit., p. 26.
B. de Sousa Santos, Toward a New Legal Common Sense (London: Butterworths LexisNexis, 2002), p. 9.
Ibid., p. 2.
Marx, ‘On the Jewish Question’, op. cit.
Ibid., p. 39.
Ibid., p. 44.
Ibid.
Ibid., p. 46.
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an inherent inadequacy which ‘lies in the nature and category of political
emancipation’,66 even when completed.
This is problematic for Marxists who would believe in human rights. If
emancipation via the state is limited, how can rights be made concrete outwith a
system of state enforcement? It also appears to render rights alien to Marxism insofar
as they claim to create equality in and of themselves even in the face of continuing
material inequality and insofar as they are political claims residing in the artificially
abstract realm of politics. However, to believe in human rights is it necessary to view
rights in this way as ends unto themselves? Are Marxists not more committed to
human rights when they regard their formal existence as necessary but not sufficient to
achieve full, human emancipation, than those who would regard the formal equality
of rights as emancipation enough?
The Nature of ‘Belief ’ in Human Rights
An issue which ties in closely with the nature of rights is the nature of belief in
rights. It has been argued that ‘to believe in [human rights] is to be committed to
defending them, even (or rather especially) when one’s goals or strategies are not
to be served, and indeed may be disserved, by doing so’.67 This would appear
explicitly to set rights against a commitment to the goals of Marxism, and is an
important element in Lukes’ account of why a Marxist cannot believe in human
rights. However, one might ask whether rights are, or need to be, ‘constraints
upon goal-directed behaviour’68 or whether they can be used in achieving Marxist
ends without rendering them meaningless qua rights. This phrase ‘or rather
especially’ is important: it seems to suggest that rights which support a goal are
somehow less than rights because they do not constrain the person to whom
the rights attach*or that belief in goal-supporting rights is not real belief. This
appears to be a self-serving and ultimately problematic definition insofar as it
renders the question always-already answered: no right under this definition could
be compatible with Marxism, because if a belief in a right is compatible it is preemptively disqualified as a genuine right or genuine belief.
It has been asked whether a Marxist is prepared to defend rights against the aim of
bringing about a state in which rights will no longer be required.69 However, this
creates a contradiction which I would argue does not exist*defending rights (which
recognise the need for the protection of people against unequal forces) can sit
comfortably alongside the aim to rid the world of the need for rights by removing the
foundational problem of inequality. A point which Lukes makes, ostensibly as a
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criticism, is that Marxists who defend rights often do so in situations where there is
no conflict between the goals of their struggle and the rights they defend. This may be
countered with the following observation, however banal: that some rights can be
compatible at all with Marxist goals is a point which weakens the thrust of Lukes’
argument. A Marxist need not accept all rights, or indeed the current conception of
rights, in order to believe in the general concept of rights.
In accepting Robert Nozick’s conception of rights as ‘side-constraints’, Lukes also
accepts that rights ‘express the inviolability’70 of people where violation may lead to
a greater good, in this case Marxism, and that this violation is prohibited because
there is ‘no social entity with a good that undergoes some sacrifice’71 for a greater
common good, only individuals. The argument is that individuals qua individuals
cannot be asked to bear ‘costs that benefit other persons more’,72 yet this does not
recognise that Marxism is inherently about correcting the exploitative inequality in
the bearing of costs that exists in capitalist society. Nozick’s argument also requires
the untenable position that there may be common, non-individual goods without
there being communities (except as reducible to individuals) to which these goods
accrue. Rights are, in this situation, set against goods as they were set against goals
previously: this does not allow for the possibility of rights themselves being a
greater social good (insofar as they may create material rather than purely formal
equality).
Marxist Criticisms of Human Rights
While the human rights discourse has had tangible positive results, it also carries with
it problems of which even activists outwith Marxism are aware.73 These problems are
not necessarily inherent within the rights discourse and instead may arise only when
rights are ‘misused, distorted, or co-opted’.74 However, ‘we should be suspicious if costs
are always attributed to people and forces outside the movement’.75 To produce an
intellectually satisfying answer to the question of this article requires sensitivity to the
possibility that ‘the very idea of rights has features which are uncongenial to a
socialist’76 and requires that these features are explored. As has been said, it is
important to ‘understand what someone might be getting at when she repudiates the
idea of rights altogether’77 as some Marxists do.
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Human Rights are Only an Idea
In Capital Marx criticises rights as existing merely as an idea,78 unhelpful for the
solving of definite, concrete problems: ‘Do we really know any more about ‘‘usury’’
when we say it contradicts ‘‘justice éternelle’’?’79 However, even if rights are worthless
as a descriptive device, this does not disqualify their worth in other terms: rights may
not explain injustice, but Marxists have their own explanations and are not
dependent on human rights for this. For a Marxist to believe in human rights,
therefore, it must be in a practical sense, a belief-in-action rather than belief-asexplanation. Since they are not being used as a descriptive device, even if rights do
only exist as an idea they may still be useful and if they are useful then ‘more power to
the society which constructed them’.80
It may be argued that the idea of human rights is not useful because it is ‘unduly
abstract’81 in its characterisation of society and its members. The conceptualising of
political actors as interacting in direct victim-violator relationships legitimates by
ignoring wider yet more concrete forces which do not actively violate rights but which
serve to create conditions in which violations occur. Insofar as human rights exclude
these wider forces, for example by concentrating on compensating victims rather than
ending practices, they ‘treat the symptoms rather than the illness, and this allows the
illness not only to fester, but to seem like health itself ’.82 This is a shallow reading of
what rights attempt to do, even in the absence of Marxism, for rights are often seen
as, at the very least, a condemnation of the violating practice. In this same vein, rights
have been criticised for concentrating on issues of participation rather than the
continuing inequality in the distribution of wealth and power which can ‘seem more
legitimate after rights have been legislated, formal participation in government
achieved, and institutional remedies for violations provided’.83 However, this
criticism does not apply to economic rights which are almost exclusively ‘welfarist’84
and thus consumption-orientated, providing a balance to more participatory
categories of rights.
Human Rights Occupy the Field of Emancipatory Possibility
The criticism of the abstract nature of rights is double-edged. It may also be claimed
that rights are not abstract enough: instead of being universal and eternal as they
promise, they are mired in a narrow context of capitalist politics. Despite this political
78
Marx is not alone in this. The belief in the existence of rights as any more than an idea has even been
described as ‘one with belief in witches and unicorns’. See A. MacIntyre, After Virtue, 2nd ed. (London:
Duckworth, 1985), p. 69.
79
Lukes, op. cit., p. 180 (quoting Marx).
80
Kennedy, op. cit., p. 7.
81
Ibid., p. 13.
82
Ibid., pp. 2425.
83
Ibid., p. 11.
84
Waldron, op. cit., p. 159.

Downloaded By: [Boyd, Christopher M. J.] At: 16:51 7 December 2009

592 C.M.J. Boyd

context, human rights promise ‘a legal vocabulary for achieving justice outside the
clash of politics’85 fetishising an impossibly apolitical realm of determination of
problems where the rights discourse fails*such as where rights are too vague or
conflict with one another*because the discourse itself does not provide the reasons
for abandoning it and resorting to politics. The solution here for Marxists is not to
abandon rights as a concept, but to create a conception of rights which allows space
for the political, which looks to Marxism not as a competing emancipatory idiom but
as a complementary force. Indeed, if legal debates are allowed to stand in for political
struggles rather than sit alongside them, this risks reducing the ‘range of political
argument’.86 Sometimes however, the human rights discourse does set itself up as the
sole measure of emancipation ‘as if doing something for human rights was, in and of
itself, doing something against evil’.87 This colonises emancipation by ‘implicit or
explicit deligitimation’88 wherein rights present themselves as practical and other
possibilities as overly ideological. That the Marxists who most use the language of
rights are grass-roots activists, engaged in practical struggles, suggests that this
colonisation may be resisted successfully by Marxism.
Human Rights Function in Class Mediation and Ideological Deception
Where such synecdochic colonisation occurs, with rights coming to stand in for full
emancipation, this may have the effect ‘of toning down, of reconciling [class]
antagonisms, not of overcoming them’.89 The human rights movement may also
hinder emancipation when it demobilises and alienates activists from class struggles
by offering ‘the confidence that these matters are being professionally dealt with’90 by
others. This in turn presents an unrealistic picture of the professional and political
elites involved in determinations of right as ‘benevolent, disconnected from economic
actors and interests, and connected in some diffuse way through the media to the real
aspirations of the world’s people’.91 To claim that the rights discourse necessarily has
this effect, however, ignores the empirical history of rights being a focal point,
rallying cry and even cause of antagonism between activist workers and their
oppressors. Rights may play an important part in the effort to ‘unite all the working
people around the proletariat’,92 the most obvious being the ‘freedoms to join
political associations, to hold meetings’93 and to engage in demonstrations. The
claims that, ‘by furnishing principles for the regulation of conflicting claims and
85
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interests, Recht serves to promote class compromise and thereby delays the
revolutionary change that will make possible a form of social life that has no need
of Recht’94 assumes too much. Marxism is not anarchistic; it does not need a
‘revolution or nothing’ approach. It is not incoherent to work towards a
revolutionary change in social relations while accepting other measures short of
revolution which help workers. Indeed, is it unwarranted to presume that a belief in
human rights must be a belief-for-all-time, and not as a useful though historically
limited form.
Where they function to uphold the existing social order through mediation of class
conflict, rights become ‘crucially implicated in providing legitimation of the capitalist
mode of production’,95 which is inherently ideological insofar as they simultaneously
claim to be separate from ‘particular partisan or sectional interests’.96 This is a ‘wellworn Marxist point’:97 in Trotsky’s 1938 pamphlet Their Morals and Ours98 he calls
rights a ‘necessary element in the mechanics of class deception’. He later goes on to
say that ‘permissible and obligatory are those and only those means, we answer,
which unite the revolutionary proletariat’. Trotsky assumes that rights cannot be one
of these means; they are only a necessary element in deception, but also necessarily
deceptive.
However, as Slavoj žižek demonstrates, the rights discourse can also be interpreted
using the Lévi-Straussian idea of ‘symbolic efficiency’ as containing ‘a tension in
which the ‘‘appearance’’ of égaliberté is not a ‘‘mere appearance’’ ’.99 Instead, ‘the
appearance of égaliberté is a symbolic fiction which, as such, possesses actual
efficiency of its own’100 through the highlighting of the difference between the ideal
and the actuality of socio-economic relations. Lukes follows Trotsky’s argument,
claiming that the ‘real functions and the bourgeois interests’101 that lie behind rights
are incompatible with Marxism, which acts to reveal them. However, the specific
understanding of rights involved in this claim, borrowed from Gierke,102 does not
leave conceptual space for Žižek’s argument, predetermining the conclusion because
of its underlying assumptions. The ‘unmasking’ of rights does not negate the
possibility of them being remoulded in the way that the Soviet jurist Evgenii
Pashukanis imagined law initially being used for Marxist ends, even after the
overthrow of the old order. Even accepting the historically limited genesis of the
concept of rights, and their past service to ideological functions, insofar as rights
94
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work for the proletariat in the struggle against domination, Marxists not only can
believe in rights but can be benefited as Marxists by doing so. The rights discourse
‘that was originally an ideological edifice imposed by the colonisers is all of a sudden
taken over by their subjects as a means to articulate their ‘‘authentic’’ grievances’:103
as well as serving to justify domination, rights may be used by the exploited to express
their ‘indignation against this domination’.104
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Human Rights Promote Individualism and Conflict
The charge of individualism rests on the belief that all theories of right (and therefore
the ‘rights of citizens’ just as much as the ‘rights of man’) justify themselves by
reference to individuals acting in their own interests. It is argued that ‘compared to
other vocabularies, human rights renders those who use it inarticulate about and less
capable of both solidarity and more open-ended [possibilities]’105 such as the more
Marxist option of ‘justification-to-a-community’.106 To some extent it is true that ‘we
never attempt to secure things as a matter of right unless there is some individual or
individuals whose rights are in question’.107 However, Marxism does not try to
eliminate individuals, but individualism: the valuing of the individual as the proper
unit of society. That individuals exist by no means requires that rights are seen as
accruing to the individual qua individual instead of the individual-as-communitymember. Even in capitalist society there is no such thing as ‘an absolute individual’108
except rhetorically*in reality man is always an ‘individual-in-society’.109
Does it even make sense to refer to the individual as the site for rights which by
their nature would be rendered meaningless if exercised singularly? There exist
inherently communal goods110 which cannot be viewed in a purely individualistic
way, rights which can only be realised in concert with others, even if rhetorically
applied to individuals. That ‘we treat ourselves as independent centres of consciousness, thought and responsible agency’111 does not render these goods any less
communal when seen as rights, and it would be reductionist to argue that rights are
individualistic simply because they are exercised by individuals, even when acting in
concert in relation to common goods which cannot even be experienced by a single
individual.
103
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The criticism of individualism has even been extended to group rights, which are
seen as treating groups as being individual groups in relation to each other. However,
to equate all possible holders of rights, including communities, with individuals risks
rendering the charge of individualism itself meaningless: this charge makes more
sense if seen as a criticism of the conflictual nature of rights, setting up people or
groups in competition with one another. It has been claimed that the rights discourse,
unlike Marxism, views ‘human life as inherently conflictual’.112 Such a reading
appears, with little justification, to sideline the possibility that rights instead express a
recognition of human life as currently conflictual (as Marxism itself does) yet not
necessarily so.
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Human Rights Promote Egoism
A criticism of rights which looks similar to individualism but is nonetheless distinct is
that of egoism*the charge that rights are exercised for individual interests and that
this reduces feelings of solidarity. This complements the criticism that rights are
naturally conflictual, pitting victims of oppression against each other because ‘a right
or entitlement is a trump card. In emancipating itself, the right holder is, in effect,
queue jumping’.113 However, the right to free speech can be, and often is, used ‘in the
pursuit of some common endeavour’114 such as Marxism, rather than personal
reasons. Here again a reductionist argument may creep in*that free speech involves
some individuals persuading others for their own benefit*although this fails to do
justice to situations where the claim for rights is a claim for rights for all, not just for
the claimant, and where the right may not even benefit the claimant.
This criticism also relates to the idea of individuals claiming rights against each
other and the state, though this appears to be more of a criticism of method and
mechanism rather than the concept of rights. This point does, however, address the
important point that rights may be coercive, something which contradicts the
Marxist prediction that under socialism ‘the sources of conflict and insecurity will be
so diminished that no one will feel the need to demand these as matters of right or
look for guarantees in these respects’.115 This is a particularly utopian reading of
Marxism that is not without its own problems, and does not answer the question of
whether coercion is compatible with yet to be perfected socialism.
That rights are balanced against other rights, material resources and, importantly,
the rights of others, while remaining rights, places ‘limits on what critics call the
egoism of rights’.116 Egoism is, in fact, more a criticism of the people invoking rights
than of the rights themselves: even a right which is de facto incompatible with
Marxism, if demanded out of a sense of altruism, out of a sense of duty towards
112
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common humanity rather than personal entitlement, cannot be invalidated by
egoism.
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Human Rights as Legally Protected Claims
Discounting as a genuine belief in human rights the use of them as simply rhetorical
tools which may express all possible political values, it can be assumed that when
rights are demanded that they are instead sought as a specific set of legally enforceable
claims. It is therefore important to deal briefly with the relationship between
Marxism and law, although this topic is itself complex and a thorough examination
of it is beyond the scope of this article. As has been noted, on this subject Marx
himself was often silent or unclear which has led to a wide variety of interpretations,
all of which may be fairly labelled ‘Marxist’.117
One particular interpretation has been termed the ‘Bolshevik wing’118 of Marxism
and is exemplified by Pashukanis. This interpretation sees the ‘underlying abstractions’119 of law as being inherently bourgeois and denies that Marxists can or ‘should
find alternative general concepts’120 on which to base a new, proletarian, law once
bourgeois law has ‘withered away’. Law is simply ‘an instrument of the de facto ruling
class’121 both defining and defending that class’ claims in that it ‘says what shall be
property and what shall be crime’.122 The idea of proletarian law appears, from this
perspective, to present itself as ‘revolutionary par excellence’123 while being, in fact,
highly conservative in that it ‘proclaims the immortality of the legal form’.124 This is
wrong because it attempts to dissociate the legal form from its historical genesis and
present it as being permanently renewable, whereas the ‘withering away of certain
categories of bourgeois law . . . in no way implies their replacement by new categories
of proletarian law’.125 According to this view ‘the revolutionary can have no interest in
law . . . it should be his aim simply to overthrow it’.126 Other Marxist traditions
question whether the utopian element inherent within the ‘Bolshevik’ interpretation
is as well theorised as the rest of the tradition. Thompson’s Marxist humanism in
particular is a tradition which advocates the continuing importance of law out of a
‘bloody-minded distrust’127 of unregulated power. This can be seen when, in response
117
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to the claim that there will be a new society in which law is not required, he argues
that there is no historical evidence on which to base these claims, and warns utopian
theorists to ‘watch this new power for a century or two before you cut your hedges
down’.128
Even if utopian predictions may be made, the move to a post-legal society is clearly
impossible without a transition period which needs particular theoretical attention
and which is often left under-theorised by traditional accounts. This period is
‘characterised by the fact that social relations will, for a time, necessarily continue to
be constrained by the ‘‘narrow horizon of bourgeois right’’ ’.129 Indeed, communist
society will be ‘in every respect . . . still stamped with the birth marks of the old
society from whose womb it emerges’.130 This entails not only the continuation of the
legal form, but also the bourgeois state as the coercive force behind law, so that there
remains ‘the bourgeois state, without the bourgeoisie!’131 However, according to the
‘Bolshevik wing’, since bourgeois legal and social forms cannot be ‘developed further
or be permeated by a socialist content’132 they will, and ought to, finally ‘wither away’.
Is it the fate, therefore, of human rights to be considered in these terms also, as an
unwelcome and doomed relic? When the ‘narrow horizon of bourgeois right’133 is
transcended, is it only bourgeois right which will wither away, or will Right itself,
because it is bourgeois? Is the legal form so inherently bourgeois that it is
irredeemable?
Not necessarily. Even if it is accepted that law, and rights with it, must be
overthrown, Marxist critique should not ‘throw aside the generalisations and
abstractions elaborated by bourgeois jurists’134 but instead ‘demonstrate their true
significance and lay bare the historically limited nature of the legal form’.135 Indeed,
during the transition, ‘the proletariat will of necessity exploit this form inherited
from bourgeois society in its own interest’136 as long as the proletariat continue to be
mindful of the form’s historical origin. For the legal form to continue to be
compatible with Marxism after such a transition, it needs to be conceived of as a
‘bottle in which different social contents can be poured’,137 neutral in itself and as able
to be Marxist as it is able to be bourgeois. A much stronger argument is that ‘only
under socialism that the rule of law can be realised since under capitalism law is
corrupted by private interests’,138 although this itself poses the problem that these
128
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private interests may corrupt human rights to an unacceptable degree until socialism
is instituted.
Regardless of which Marxist tradition correctly conceptualises the role of law in the
perfected socialist society, it is the present in which the Marxists who believe in
human rights reside and here E.P. Thompson’s work provides greater insight than
that of Pashukanis. Taking the Whigs of the 18th century as an example, Thompson
argues that even where the law is used ‘both instrumentally and ideologically, very
much as a modern structural Marxist should expect it to’,139 it does not follow that
the bourgeois need law in order to oppress the proletariat, while the law was of no use
to the proletariat.
An important argument against the traditional view of law as ‘a pliant medium to
be twisted this way and that’140 by the ruling class is that ‘if the law is evidently partial
and unjust then it will mask nothing, legitimise nothing, contribute nothing to any
class’s hegemony’.141 This suggests two possibilities: that the law is not totally unjust
or is merely not evidently so. Hegemony does exist and the law does contribute to it*
which would suggest the latter*yet people have a ‘strong sense of justice’142 which
acts as a resistant force to blatant injustice through law. If law is to appear just then
this must be done by upholding its own inherent logic which prevents it being made
synonymous with the power politics of the ruling class, and which renders rulers
‘prisoners of their own rhetoric’.143 This goes beyond the vision of law as the neutral
‘bottle’ in that it sees something inherently good, and good for Marxism, in the law.
This inherent positive force is what ensured that, for the Whig oligarchy, law ‘could
not be reserved for the exclusive use only of their own class’.144 Law’s internal logic
did not prevent class relations being mediated to the advantage of the Whigs, but by
mediating the relations particularly through law, restraints were placed upon the
actions of the Whiggish class. In some cases, they were forced into ‘actually being
just’.145 It may even be argued that the Whigs were at least partly willing prisoners
who believed enough in the rules and rhetoric of law ‘to allow, in certain limited
areas, the law itself to be a genuine forum within which certain kinds of class conflict
were fought out’.146 This, however, is a problematic position: how genuine this forum
actually was can be called into question, for while legal rules may restrain, they may
also serve to ‘disguise the true realities of power’.147 Such deception would be
incompatible with Marxism since it would serve ‘to consolidate power, to enhance its
legitimacy, and to inhibit revolutionary movements’.148 This question of the
139
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compatibility of revolutionary and legal-rights discourses is made particularly
immediate where they meet, in the courtroom. ‘Breaching the law for principled
political reasons has been, and will no doubt continue to be, an important engine for
social change; and one through which a large number will often stand to gain’149 and
yet claims for human rights, when translated into law, cannot contain the anti-legal
revolutionary idiom, however emancipatory the content of these rights. The
languages of the revolutionary Marxist and the judge are in this way incommensurable, forced into a problematic ‘reciprocal and simultaneous denunciation by both
sides of the politics of the other as violence simpliciter’150 when these discourses clash
without ever engaging with one another.
A fine line must be walked then, given that ‘we ought to expose the shams and
inequities which may be concealed beneath this law’151 without losing what is good
about law in the process. As said eloquently by Thompson, ‘the rule of law itself, the
imposing of effective inhibitions on power and the defence of the citizen from
power’s all-intrusive claims, seems to me to be an unqualified human good’.152 To
deny this good, he claims, is to ‘throw away a whole inheritance of struggle about law,
and within the forms of law, whose continuity can never be fractured without
bringing men and women into immediate danger’.153
Conclusion
The Marxist fascination with human rights is an integral part of the struggle about
and within law and serves to illustrate the problems, ambiguities and possibilities
inherent in attempting to merge two distinct discourses with contemporary relevance
which both lay claim to a vocabulary of emancipation. The question at the heart of
this merger, and one which has remained without satisfactory resolution for so many
years, is whether a Marxist can believe in human rights. Although I do not propose
that I have presented a definitive answer to this question, I hope to have highlighted
the ambiguities and the heart of the issue and the direction in which it would
appear the answer lies. These ambiguities stem partly from Marx’s own ambivalence
towards the subject of rights:
Sometimes it seems that right as such is identified with bourgeois right. But
elsewhere in the same work, we are told that only certain formulas of right are
‘stigmatised by a bourgeois limitation’.154
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They also arise from the problematic nature of the human rights discourse itself,
though to accept this should not invite despair for Marxists who would believe in a
regime of legal rights. Instead, ‘the general dilemma faced by many radicals with
regard to law must be approached pragmatically’.155 The tension between reformist
and revolutionary methods and the need to investigate the consequences of each, the
distinction between the general concept of human rights and the limited conception
promoted by capitalist liberalism, and complexities involved in even framing the
question through which the concept may become subject to critique, are not things
which Marxists can or should ignore.
The complexities of this problem are what make this question so enduring and so
important. Perhaps searching for a simple answer is the wrong aim completely*
perhaps it is more helpful to play a part in re-problematising an issue to which it is
too easy to give a simple answer. After all, had an intellectually satisfying simple
argument been proposed already it would have left no conceptual room for the
question of this article at all: if Marx’s position was simply a ‘crude and
predictable’156 rejection of rights then ‘socialist hostility to human rights in the
Marxist tradition would have an obvious canonical explanation’.157 On the other
hand if the conclusion were to be that Marxists can believe in rights simply because
the Marxist-approved ‘rights of citizens’ are rights, socialist hostility ought never to
have arisen to rights as a general concept at all.
While the self-understanding of the rights discourse as ‘an unhistorical ‘‘essentialist’’ Beyond with regard to the contingent sphere of political struggles’158 cannot be
sustained in the face of Marxist critique, neither should the whole concept be simply
dismissed ‘as a reified fetish’159 which cannot be consistent with the goals and
methods of Marxism. It is entirely consistent for a Marxist ‘to be suspicious of
modern legal systems in general, but at the same time to preserve a strong
determination to support fundamental political liberties’,160 so long as these liberties,
these human rights, do not become seen as ends in themselves, rather than a means to
achieve ‘the higher goal of transcending bourgeois society’.161 It remains important
for Marxists to provide a critique of the human rights discourse even when it appears
that a conception of rights has been formulated in which Marxists may believe. A
single, contained, moment of evaluation is never enough to ensure that human rights
do not begin to colonise the rhetoric of emancipation while in reality acting as a
conservative, or even reactionary, political force. Human rights must continually be
reviewed to maintain space for the opening of emancipatory possibilities which
Marxism can, and should, provide.
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